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IN THE SUPREME COURT OF THE STATE OF IDAHO

IDAHO TRANSPORTATION
DEPARTMENT,

Supreme Court Case No. 42018

Plaintiff-Appellant,
vs.

ASCORP, INC., d/b/a DEBCO
CONSTRUCTION,
Defendant-Respondent.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE STEVEN HIPPLER

GARYD.LUKE

RON T. BLEWETT

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

~OISE, IDAHO

LEWISTON, IDAHO

000001

Date: 5/22/2014

Fourth Judicial District Court - Ada County

Time: 02:59 PM

ROA Report

Page 1 of 3

User: TCWEGEKE

Case: CV-OC-2013-21919 Current Judge: Steven Hippler
State Of Idaho, The, etal. vs. Ascorp Inc

State Of Idaho, The, Idaho Transportation 'Board vs. Ascorp Inc
Date

Code

User

12/10/2013

NCOC

CCSWEECE

New Case Filed - Other Claims

Melissa Moody

COMP

CCSWEECE

Complaint Filed

Melissa Moody

SMFI

CCSWEECE

Summons Filed

Melissa Moody

12/26/2013

AFFD

CCVIDASL

Affidavit of Acknowledgment of Service 12.16.13 Melissa Moody

1/6/2014

NOAP

CCOSBODK

Notice Of Special Appearance (Blewett For
Ascorp Inc)

Melissa Moody

MOTN

CCOSBODK

Motion To Disqualify

Melissa Moody

ORDQ

CCKHAMSA

Order Disqualifying Judge Melissa Moody

Melissa Moody

CJWO

CCKHAMSA

Change Assigned Judge: Disqualification W/O
Cause

Steven Hippler

NOTR

CCKHAMSA

Notice Of Reassignment To Judge Steven
Hippler

Steven Hippler

1/14/2014

NOTS

CCNELSRF

Notice Of Service

Steven Hippler

1/15/2014

NOSC

CCSWEECE

Notice Of Substitution Of Counsel (Blewett
Mushlitz LLP in for Ron T Blewett)

Steven Hippler

1/17/2014

MDIS

TCRUDZES

Motions To Dismiss and for Summary Judgment Steven Hippler

AFFD

TCRUDZES

Affidavit of Counsel

Steven Hippler

AFFD

TCRUDZES

Affidavit of Lonnie Simpson

Steven Hippler

BREF

TCRUDZES

Debee's Brief in Support of Motions to Dismiss
and for Summary Judgment

Steven Hippler

HRSC

CCAMESLC

Steven Hippler

NOHG.

CCSCOTDL

Hearing Scheduled (Status by Phone
01/30/2014 02:00 PM)
Notice Of Hearing (2-10-14@ 3PM)

HRSC

CCSCOTDL

Steven Hippler

1/23/2014

NOHG

CCBOYIDR

Hearing Scheduled (Motion 02/10/2014 03:00
PM) Temporary Restraining Order
Notice of Hearing (2-10-14@ 3:00pm)

1/27/2014

MOTN

CCMARTJD

Motion for Temp Restraining Order

Steven Hippler

MOTN

CCMARTJD

Motion for Preliminary Injunction

Steven Hippler

AFFD

CCMARTJD

Steven Hippler

MEMO

CCMARTJD

AMEN

CCMARTJD

1/28/2014

OBJE

TCRUDZES

Affidavit in Support of TRO and Preliminary
Injunction
Memorandum in Support of TRO and in Support
of Preliminary Injunction
Amended Notice of Hearing re Motion for
Preliminary Injunction (2.10.14@3pm)
Objection to Temp Restraining Order

1/30/2014

DCHH

CCAMESLC

Hearing result for Motion scheduled on
Steven Hippler
01/30/2014 02:00 PM: District Court Hearing Hele
Court Reporter: Valcich
Number of Transcript Pages for this hearing
estimated: 25

2/3/2014

AFFD

CCOSBODK

Second Affidavit Of Ron Blewett

Steven Hippler

BREF

CCOSBODK

Brief In Opposition To Preliminary Injunction

000002
Steven Hippler

1/10/2014

1/21/2014

Judge

Steven Hippler

Steven Hippler

Steven Hippler
Steven Hippler
Steven Hippler
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User: TCWEGEKE

Case: CV-OC-2013-21919 Current Judge: Steven Hippler
State Of Idaho, The, etal. vs. Ascorp Inc

State Of Idaho, The, Idaho Transportation Board vs. Ascorp Inc
Date

Code

User

2/3/2014

RSPS

TCRUDZES

2/5/2014

RPLY

CCBOYIDR

AFFD

CCBOYIDR

Third Affidavit of Ron T Blewett Regarding AAA
Scheduling Hearing

Steven Hippler

REPL

CCSWEECE

Plaintiffs Reply in Support of Its Request for
Preliminary Injunction

Steven Hippler

AFFD

CCSWEECE

Affidavit of Plaintiffs Counsel

Steven Hippler

AFFD

CCHOLMEE

Affidavit of Robert L Ramsey in Support of Motion Steven Hippler

2/7/2014

NOTC

CCSWEECE

2/10/2014

DCHH

DCJOHNSI

Notice that Plaintiff is Withdrawing Its Motion for Steven Hippler
Preliminary Injunction and Vacating the related
Hearing Scheduled for February 10, 2014
Hearing result for Motion scheduled on
Steven Hippler
02/10/2014 03:00 PM: District Court Hearing Hele
Court Reporter: valcich
Number of Transcript Pages for this hearing
estimated: Temporary Restraining Order and
Motion for PReliminary Injunction-SO

2/21/2014

ORDR

DCABBOSM

Order

Steven Hippler

JDMT

DCABBOSM

Judgment

Steven Hippler

MEMO

CCHOLMEE

Steven Hippler

3/6/2014

OBJC

CCVIDASL

3/7/2014

NOHG

CCVIDASL

HRSC

CCVIDASL

AMEN

CCVIDASL

Defendants Memorandum of Costs and Affidavit
of Attorney Fees
Plaintiffs Objection and Motion in Opposition to
Defendants Requested Costs and Fees
Notice Of Hearing Re Motion in Opposition to
Defendants Requested Costs and Fees (3.24.14
@3:00 PM)
Hearing Scheduled (Motion 03/24/2014 03:00
PM) Motion in Opposition to Defendants
Requested Costs and Fees
Amended Notice of Hearing (4.17.14@3:00 PM)

HRSC

CCVIDASL

3/14/2014

HRVC

CCJACKKS

4/4/2014

APSC

CCTHIEBJ

Hearing Scheduled (Motion 04/17/2014 03:00
Steven Hippler
AM) Motion in Opposition to Defendants
Requested Costs and Fees
Hearing result for Motion scheduled on
Steven Hippler
03/24/2014 03:00 PM: Hearing Vacated Motion
in Opposition to Defendants Requested Costs
and Fees
Appealed To The Supreme Court
Steven Hippler

NOTA

CCTHIEBJ

NOTICE OF APPEAL

Steven Hippler

4/7/2014

BREF

CCHOLMEE

Steven Hippler

4/15/2014

REPL

TCLAFFSD

Defendants Brief in Response to ITD's Motion to
Disallow
Plaintiff's Reply In Opposition To Defendant's
Requested Costs & Fees

2/6/2014

3/12/2014

Judge
Plaintiff's Response in Opposition to Rule 12(b)(6) Steven Hippler
Motion to Dismiss
Debcos Reply Brief on Motion to Dismiss
Steven Hippler

Steven Hippler
Steven Hippler

Steven Hippler

Steven Hippler

Steven Hippler
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Date: 5/22/2014

Fourth Judicial District Court - Ada County

Time: 02:59 PM ·

ROA Report

Page 3 of 3

User: TCWEGEKE

Case: CV-OC-2013-21919 Current Judge: Steven Hippler
State Of Idaho, The, etal. vs. Ascorp Inc

State Of Idaho, The, Idaho Transportation Board vs. Ascorp Inc
Date

Code

User

4/17/2014

DCHH

TCHOCA

Steven Hippler
Hearing result for Motion scheduled on
04/17/2014 03:00 PM: District Court Hearing Heh
Court Reporter: Valcich
Number of Transcript Pages for this hearing
estimated: Motion in Opposition to Defendants
Requested Costs and Fees/ 150

5/12/2014

ORDR

CCAMESLC

Order (Money Judgment)

Steven Hippler

JDMT

CCAMESLC

Judgment for fees and Costs

Steven Hippler

NOTC

TCWEGEKE

Notice of Transcript Lodged - Supreme Court No. Steven Hippler
42018

5/22/2014

Judge
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.'
LAWRENCEG. WASDEN
ATTORNEY GENERAL
STEVE OLSEN
Chief, Civil Litigation Division

Dee , o2013
CHRISTOPHER D R

GARYD.LUKE
Deputy Attorney General
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83707-1129
Telephone: (208) 334-8815
Facsimile: (208) 334-4498
gary.luke@itd.idaho.gov
ISB #6450

Sy CHA/STINB
DePUTV

'e.Jf.~ 0/tfk

Counsel for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff,
vs.
ASCORP, INC d/b/a DEBCO
CONSTRUCTION,
Defendants.

_______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No.

cv oc

1321919

COMPLAINT FOR DECLARATORY
JUDGMENT AND INJUNCTIVE RELIEF

COMES NOW THE PLAINTIFF Idaho Transportation Department (hereafter "ITD"),
pursuant to Idaho Code § 7-902 and § 10-1201 et seq, and brings this cause of action for
declaratory and injunctive relief against Defendant Ascorp, Inc. d/b/a Debco Construction
(hereafter "Debco"). ITD hereby seeks to stay any arbitration unless and until Debco completes
a contractually-required exhaustion of an administrative claims process.

In support of this

action, ITD complains and alleges as follows:

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - I
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I. PARTIES
1.

Plaintiff ITD is a State of Idaho governmental entity. ITD's obligations include

overseeing and maintaining the state highway system.

ITD also administers construction

contracts for certain local road projects throughout Idaho.
2. ·

Defendant Debco is a corporation registered in Idaho as Ascorp, Inc. Defendant

operates under the name Debco or Debco Construction. Debee's registered agent and president
is Lonnie E. Simpson. Debco does business in the State of Idaho.
II. JURISDICTION AND VENUE
3. ·

As explained further below, the Parties' contract specifies that disputes are to be

heard in Boise, Idaho (the assumption is that these disputes would be addressed via arbitration,
which would not proceed until after the exhaustion of an administrative claims process).
4.

As also explained in greater detail below, Defendant Debco has filed a demand

for arbitration and, pursuant to the Parties' contract, has requested that such be heard in Boise,
Idaho.
5.

Idaho's Uniform Arbitration Act is found in Chapter 9 of Title 7, Idaho Code.

Therein, section 7-918 provides as follows:

Venue. An initial application shall be made to the court of the
county in which the agreement provides the arbitration hearing
shall be held or, if the hearing has been held, in the county in
which it was held. . ..
I.C. § 7-918.
6.

As an Idaho corporation doing business in Idaho, Debco is subject to this Court's

jurisdiction.
7.

Venue is appropriate in Ada County pursuant to (i) the Parties' contract, (ii)

Debee's demand for arbitration, and (iii) Idaho Code§ 7-918.

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 2
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III. APPLICABLE STATUTORY PROVISIONS

8.

Idaho Code§ 10-1201 provides as follows:
Declaratory judgments authorized - Form and effect. Courts
of record within their respective jurisdictions shall have power to
declare rights, status, and other legal relations, whether or not
further relief is or could be claimed. No action or proceeding shall
be open to objection on the ground that a declaratory judgment or
decree is prayed for. The declaration may be either affirmative or
negative in form and effect, and such declarations shall have the
force and effect of a final judgment or decree.

I.C. § 10-1201.
9.

Idaho Code§ 10-1203 provides as follows:
Construction of contracts. -- A contract may be construed either
before or after there has been a breach thereof.

I.C. § 10-1203.
10.

Idaho Code§ 7-902(b) provides as follows:
(b) On application, the court may stay an arbitration proceeding
commenced or threatened on a showing that there is no agreement
to arbitrate. Such an issue, when in substantial and bona fide
dispute, shall be forthwith and . summarily tried and the stay
ordered if found for the moving party.

Idaho Code§ 7-902 (entitled "Proceedings to compel or stay arbitration").
IV. PARTIES' CONTRACT AND DISPUTE
RESOLUTION PROVISIONS

11.

In May of 2010, Debco submitted a proposal to ITD whereby Debco would

reconstruct a portion of Washington Street in the City of Twin. Falls, Idaho (hereafter
"Washington Street project"). Said proposal by Debco was in the form of a unit price bid in the
amount of $6,531,483.40. A true and correct copy of the pricing proposal is attached as Exhibit
A. The Washington Street project was to be a local road project administered by ITD.

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 3
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12.

On or about June 3, 2010, ITD and Debco entered into a contract for the

Washington Street project. The contract is identified as ITD Contract No. 7418. Lonnie E.
Simpson signed the contract on behalf of Debco. The contract incorporated Debco's unit price
bid in the amount of $6,531,483.40. A true and correct copy of pages CA-1 and CA-2 are
attached as Exhibit B (CA-2 is the signature page; CA-1 is the preceding page entitled
"CONTRACT AGREEMENT").
13.

The parties' contract also incorporates the 2004 Standard Specifications for

Highway Construction.

The Standard Specifications booklet is a sizeable document which

addresses numerous aspects of contracting and construction.
14.

Of relevance for ITD's Complaint is Standard Specification 105.17. A true and

correct copy of this provision is attached as Exhibit C. As can be seen, the provision is titled
"Claims for Adjustment and Disputes," and it contains the following subheadings:
ALTERNATIVE DISPUTE RESOLUTION PROVISIONS (page 33);
ADMINISTRATIVE PROCESS (page 33);
GENERAL (page 38);
AUDITS (page 38); and
BINDING ARBITRATION (page 40).
15.

Updates to the Standard Specifications are provided in a compilation of

Supplemental Specifications, which are also incorporated into the Parties' contract. True and
correct copies of the Supplemental Specifications Index and the specific, supplemented changes
to Standard Specification 105 .17 are attached as Exhibit D (the Supplemental Specifications are
included to provide the complete contractual provision; the specific, supplemented changes to
105.17 have limited significance to ITD's present Complaint).

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF -4
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16.

Standard Specification 105.17 provides ITD with the opportunity to resolve

claims via an administrative claims process prior to being subjected to a binding arbitration
proceeding.
17.

Under this provision, the administrative claim process begins with an ITD

Resident Engineer who has 90 days after receipt of a documented claim to analyze and make a
decision. See ADMINISTRATIVE PROCESS entry on pages 33-37 of Exhibit C. Many claims
are resolved at the Resident Engineer level.
18.

If a contractor is not satisfied, however, it may appeal a Resident Engineer's

decision to ITD's Chief Engineer. See ADMINISTRATIVE PROCESS entry at pages 37-38
(Exhibit C), which requires a decision from the Chief Engineer within 90 days after the Chief
Engineer receives a documented claim appeal. Again, many claims are resolved at the Chief
Engineer level.
19.

If a contractor remains unsatisfied, however, it can then demand arbitration:
If the Contractor is to make a demand for arbitration, it must be
made within 120 days of the date of the Chief Engineer's decision,
otherwise the Chief Engineer's decision shall be final and
conclusive.

See BINDING ARBITRATION entry at page 40 (Exhibit C, last paragraph).
20.

Arbitration is only available, however, after completion of the preceding

administrative claims process:
The Contractor shall exhaust the Administrative Process for
resolution, unless the Contractor and the Department agree that
claims that have not been resolved through the Administrative
Process provided in this section shall be resolved through binding
arbitration. The Contractor and the Department may agree on an
arbitration process, or, if the Contractor and the Department cannot
agree, arbitration shall be administered through the American
Arbitration Association (AAA) using the following arbitration
methods:

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 5
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[References Expedited or Standard AAA provisions depending on
the claim amount.]
The Department and Contractor agree that any arbitration hearing
shall be conducted in Boise, Idaho.
The Contractor and the Department agree to be bound by the
decision of the binding arbitration, and the judgment rendered by
the arbitrator(s). The decision of the arbitrator(s) and the specific
basis for the decision shall be in writing. The arbitrator(s) shall
use the contract as a basis for the decision.
Unless the Contractor and the Department agree, all unresolved
claims and disputes which arise from the contract, must be brought
in a single arbitration hearing.
See BINDING ARBITRATION entry on page 40 (Exhibit C).
21.

Separate from the administrative claims process, the Standard Specifications

allow the Parties to retain a technical expert to make non-binding recommendations. Further, the
contract allows the Parties to potentially avoid a formal claim via a Dispute Resolution Board.
The Dispute Resolution Board is also specified as being a non-binding process.
V. DEBCO FILED AN ARBITRATION DEMAND
ONE DAY AFTER SUBMITTING ITS CLAIM

22.

During the Washington Street project and thereafter, ITD has agreed to contract

adjustments that increased the amount actually paid to Debco to approximately $8.4 million.
23.

Prior to October 28, 2013, the Parties were engaged in non-binding efforts to

address Debco's additional payment adjustment requests (over and above the approximately $1.9
million that had already been provided in excess of Debco's unit price bid). These efforts
included both a technical expert recommendation and an initial hearing before a Dispute
Resolution Board. In accordance with the contract, ITD participated in good faith, but never
agreed that either effort was anything but non-binding.

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 6
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24.

Debco submitted its initial claim to ITD on October 28, 2013. A true and correct

copy of the October 28, 201 ~ submission is attached as Exhibit E. This submission commenced
the administrative claims review process.
25.

The very next day, October 29, 2013, Debco submitted a demand for arbitration to

the American Arbitration Association (hereafter "AAA"). A true and correct copy of Debco's
October 29, 2013 arbitration demand is attached as Exhibit F (please note: this is a large
document with multiple appendices and its own exhibits).
26.

Debco's arbitration demand acknowledges that Debco has not exhausted the

administrative claims process.
27.

ITD has not agreed to waive the administrative claims process; rather, ITD

intends to proceed with the claims analysis as specified in the Parties' contract.
VI. AAA IS PROCEEDING WITH ADMINISTRATION
OF THE ARBITRATION

28.

ITD has objected to Debco's arbitration demand because Debco failed to exhaust

the administrative claims process, and because ITD has not been given the opportunity to address
and/or resolve claims prior to arbitration commencing (these are not necessarily the sole reasons
for ITD's objection).
29.

To avoid any waiver pursuant to the AAA arbitration rules, ITD has formally

made such objections to AAA.

A true and correct copy of ITD's arbitration answer and

accompanying motion is attached as Exhibit G (requesting that arbitration be held in abeyance
unless and until Debco completes the administrative clai1_11s review process).
30.

Despite ITD's objection, AAA has stated: "Absent mutual agreement or court

order, the Association shall proceed with the administration of this matter."

See AAA's

November 22, 2013 e-mail attached as Exhibit H.

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 7
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31.

AAA has further indicated that it intends to assemble an arbitration panel, which

means that ITD will immediately incur substantial costs (most potential panel members charge
$280-$400 per hour, meaning a three-person panel would quickly incur thousands of dollars in
expense). In an effort to avoid such expense, ITD will separately forward this Complaint to
AAA with an additional request that AAA delay further action until this Court has ruled.
32.

Debco has opposed ITD's request to hold arbitration in abeyance. See e-mail

from Debee's attorney attached as Exhibit I.
33.

Debco has further submitted a motion to AAA asking that an arbitration hearing

be promptly scheduled. See Debee's December 2, 2013 motion attached as Exhibit J.
34.

Debee's and AAA's respective actions demonstrate that ITD will be engaged in

full blown arbitration in the very near future absent this Court's intervention.

VII. ARBITRATION SHOULD BE STAYED
35.

Debco has failed to exhaust the administrative claims process prior to demanding

arbitration.
36.

ITD has been precluded from addressing and/or resolving formal claims prior to

commencement of arbitration.
37.

ITD is entitled to enforce the contract provisions pertaining to the administrative

claims process. This is important for the present dispute, as well as for all other contract disputes
that ITD might face in the future.
38.

Continuing with the arbitration prior to exhaustion of the administrative claims

process would be inefficient and cause undue waste of public funds and resources.

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 8
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39.

Continuing with the arbitration prior to exhaustion would allow Debco to benefit

from certain aspects of the contract that it likes (binding arbitration) while ignoring provisions
that it finds inconvenient (claims process).
40.

An arbitration stay would comply with the Parties' contract. Hence no harm

would be caused to Debco because full blown arbitration would be available at the appropriate
time.
VIII. COUNT ONE
(Declaratory Judgment)
41;

ITD hereby incorporates Paragraphs 1 through 40 of this Complaint, as though

fully set forth herein.
42.

Pursuant to I.R.C.P Rule 57 and Idaho Code§ 10-1201 et seq, ITD requests that

this Court issue a Declaratory Judgment in ITD's favor to declare the appropriate interpretation
of the contract, and to enforce Debco's obligation to exhaust the administrative claims process
prior to commencing arbitration.
43.

Pursuant to Idaho Code§ 10-1210, ITD requests that its reasonable costs incurred

in bringing this Complaint be awarded to ITD.
IX. COUNT TWO
(Temporary Restraining Order and Injunction)
44.

ITD hereby incorporates Paragraphs 1 through 43 of this Complaint, as though

fully set forth herein.
45.

Pursuant to I.R.C.P. Rule 65 and Idaho Code§ 7-902, ITD requests that this Court

promptly issue a temporary restraining order to enjoin Debco and anyone acting on its behalf
from prosecuting its arbitration demand unless and until Debco completes the contractual
administrative claims process.

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 9
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46.

Pursuant to I.R.C.P. Rule 65 and Idaho Code§ 7-902, ITD requests that this Court

subsequently issue an injunction to enjoin Debco and anyone acting on its behalf from
prosecuting its arbitration demand unless and until Debco completes the contractual
administrative claims process.
47.

ITD respectfully requests a prompt hearing to address its request for a temporary

restraining order and/or an injunction.
X. PRAYER FOR RELIEF

W?EREFORE, Plaintiff ITD prays for judgment against Defendant Debco as follows:
1. .

For a declaratory judgment ordering Debco to comply with the contract's

administrative claims process prior to pursuing arbitration.
2.

For a declaratory judgment ordering Debco to suspend the AAA arbitration unless

and until Debco exhausts the administrative claims process.
3.

For a temporary restraining order to enjoin Debco from pursuing arbitration

absent completion of the administrative claims process.
4.

For an injunction to enjoin Debco from pursuing arbitration absent completion of

the administrative claims process.
5.

For such other and further relief as the Court deems appropriate and proper.

DATED this JQ_ day of December, 2013.

G ~
Deputy Attorney General

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 10
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State of Idaho
Idaho Transportation Department
Schedule of Items

Page
1
Date: 04-13-10
Revised:

Project (s): STP-7072 (101)

Contract ID:
08469091027
, Work Authority: T024930
Letting Date:
05-11-10

Call: 003

Description: WASHINGTON ST, TWIN FALLS
Bidder: D0037 - Debco Construction

co.

+-------------------------------------------------------------------------+
Item
No.

I
I
I

Item
Description

I Approx.
I Quantity
I and Units

I Unit Price
I
Bid Amount
I
1--------------1---------------1
I Dollars
ICtsl Dollars
ICtsl

+-------------------------------------------------------------------------+

Section 0001

Work by Contract

Alt Group

+-------------------------------------------------------------------------+

I
!DISPUTE REVIEW
I
I
I
1105-0l0AIBOARD- THREE MEMBER!
1.0001 11,600.00000I
I
I (CONTINGENCY ITEM) I CA
I
I
+------· -------------------------------------------------1
!CLEARING & GRUBBING!
.
I
1201-0l0AI
ILUMP
LUMP

I

I

I
11,600.00I
I

---------------+

I

2,200.001

I

I

+------------------------------------------ -------------- ---------------+
1
. I SELECTIVE REM OF
l202-005AITREES
I
. 'I

I
I
IEACH

2s.ooooo

83.000

I

2,01s.001

I

+------------------------------------------ -------------- ---------------+
1

!SELECTIVE REM OF

I

I

IEACH

'

I

I

I

1202-0l0AISTUMPS

7.000

200.00000

1,400.001

I

+------------------------------------------ -------------- ---------------+
1

I

IREM OF OBSTRUCTIONS!

1203-00SAI
I
I

ILUMP
I

3,000.001

LUMP

I

I

+--------------------------------------------------------- ---------------+
1

IREM OF CONC

I

l203-060AISIDEWALK

I

I

I

ISY

1

I REM OF CURB &

I

I

2,460.0001

7.00000

11,220.001

I

I

+--------------------------------------------------------- ---------------+
I

l203-070AIGUTTER

I

I

I

IFT

1

IREM OF FENCE

I

I

11,150.000I

3.00000

33,450.001

I

I

+--------------------------------------------------------- ---------------+
I

l203-07SAI

I

I

IFT

I

I

I

1,025.000I

2.50000

2,562.S0I

I

I

+--------------------------------------------------------- ---------------+
Contractors Authorized Signature (This Proposal Signed by Digital ID)

Check: E920ES4B

Page
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1

State of Idaho
Idaho Transportation Department
Schedule of Items

Page
2
Date: 04-13-10
Revised:

Project(s): STP-7072(101)

Contract ID:
08469091027
Work Authority: T024930
Letting Date:
05-11-10

Call: 003

Description: WASHINGTON ST, TWIN FALLS
Bidder: D0037 - Debco Construction

co.

+------------------------------------------ ------------------------------+
Unit Price
I Bid Amount I
1 Item
Item
I Approx.
I No.
Description
I Quantity
-------------- ---------------1
Dollars
jets
Dollars
jets!
I
I and Units
+------------------------------------------ -------------- ---------------+
1
I REM OF GUTTER
l203-085AI
I
I

I
I
IFT

I

6.00000

285.000

1,710.001

I

+------------------------------------------ -------------- ---------------+
1
IREM OF MISC IRR STRI
l203-105AI
I
I
I
!EACH

I

2,500.00000

1.000

2,500.001

I

+-----------------------------------------1

•

---------------+

I

!EXCAVATION SCHEDULE!

1205-010AIN0.1
I
I

I
37,000.000
ICY

1
IWATER FOR DUST
l205-060AIABATEMENT
I
I

I
I
IMG

+------------------------------------------

397,7so.oo1

10.75000

I

---------------+

I

I

1,200.000

31,200.001

26.00000

I

---------------+

+-----------------------------------------1

!SOFT SPOT REPAIR

I

I

l205-075AI

I

I

I

ICY

1

!SILT FENCE

21,000.001

14.00000

1,500.000

I

+------------------------------------------

---------------+

I

I

l2i2-020AI

I

I

I

IFT

1

!STABILIZED CONST

4so.001

3.00000

150.000

I

+------------------------------------------ -------------- ---------------+

I

I

l212-060AIENTRllliCE

I

I

I
!EACH

1

I INLET PROTECTION

10.000

2,000.000001.

20,000.001

I

I

+------------------------------------------ ------------------------------+
I

I

l212-095AI

I

I

I

!EACH

1

13/4" AGGR TY B FOR I

28.000

I

110.000001

3,000.001

I

I

+------------------------------------------ ------------------------------+
j303-022AjBASE

I

I

I
!TON

I

I

4,854.ooo1

25.000001

121,350.001

I

I

I

+-------------------------------------------------------------------------+
Contractors Authorized Signature

(This Proposal Signed by Digital ID)

Check: E920E54B

Page

000017

2

Page
3
Date: 04-13-10
Revised:

State of Idaho
Idaho Transportation Department
Schedule of Items

Project (s): STP-7072 (101)

Contract ID:
08469091027
Work Authority: T024930
Letting Date:
05-11-10

Call: 003

Description: WASHINGTON ST, TWIN FALLS
Bidder: D0037 - Debee Construction

co.

+-----------------------------------------Item
No.

I
I
I

Item
Description

I

I

I
I

IFT

Dollars

ICts

Dollars

I

40,012.001

I

+-----------------------------------------I
I
IFT

239.000

1
118" STORM SEWER
l605-035AIPIPE
I
I

I
I
IFT

391.000

I Cts I

---------------+

28.00000

1,429.000

1
115" STORM SEWER
l605-030AIPIPE
I
I

I

Bid Amount

---------------1

+-----------------------------------------1
112 11 STORM SEWER
l605-025AIPIPE

---------------+

Unit Price

I Approx.
I Quantity
I and Units

---------------+

I

a,126.001

34.00000

I

+------------------------------------. -----

---------------+

I

16,422.001

42.00000

I

+------------------------------------------ -------------- ---------------+
1

124" STORM SEWER

I ,

I

l605-045AIPIPE

I

I

IFT

I

I
I
IFT

I
419.000I
I

I

I

198,216.001

62.00000

3,198.000

I

+--------------------------------------------------------- ---------------+
1
130" STORM SEWER
l605-055AIPIPE
I
I

I

1s,420.001

180.00000

I

+--------------------------------------------------------- ---------------+
1

136" STORM SEWER

I

l605-065AIPIPE

I

I

I

IFT

1

!MANHOLE TY c

I

I

2,169.000I

341,040.001

160.00000

I

I

+--------------------------------------------------------- ---------------+
I

l605-465AI

I

I

I

IEACH

I

I MANHOLE TY D

I

I

14.000I

I

3,200.00000

44,aoo.001

I

I

+-------------------------------------------------------------------------+
I

l605-467AI

I

I

I

IEACH

I

!SEDIMENT

I

I

I

9.0001

4,000.00000I·

36,000.00I

I

I

I

+-------------------------------------------------------------------------+
&

OIL TRAPI

l605-470AIMANHOLE

I

I

!EACH

I

I

I

I

4.0001

8,600.00000I

34,400.00I

I

I

I

+-------------------------------------------------------------------------+
Contractors Authorized Signature (This Proposal Signed by Digital ID)

Check: E920E54B

Page

000018

3

State of Idaho
Idaho Transportation Department
Schedule of Items

Page
4
Date: 04-13-10
Revised:

Project(s): STP-7072(101)

Contract ID:
08469091027
Work Authority: T024930
Letting Date:
05-11-10

Call: 003

Description: WASHINGTON ST, TWIN FALLS CO.
Bidder: D0037 - Debco Construction

+-------------------------------------------------------------------------+
Item
No.

I
I

I

Item
Description

I
I
I

Approx.
Quantity
and Units

I Unit Price
I
Bid Amount
I
1--------------1---------------1
I Dollars
jets! Dollars
jets!

+-------------------------------------------------------------------------+
I

j CATCH BASIN TY 2A
j605-515AI
I
I

j
I
jEACH

j
24.000I
I

1
jCATCH BASIN TY 6
l605-540AI
I
I

I.
I
!EACH

6.0001
I

1
!CATCH BASIN TY 7
j605-545AI
I
I

I
j
jEACH

I
. 4.0001
I

4,800.00000

1
IURBAN EDGE DRAIN
j606-115Aj
I
I

I

I
j
12,175.000I
!FT
I

4.00000

1
ICONC SIDEWALK
j613-005AI
I
I

I
I
jSY

I

60,000.001

2,500.00000

I

+--------------------------------------------------------- ---------------+
I

I

19,200.001

3,200.00000

I

+--------------------------------------------------------- ---------------+

I

19,200.001

I

+--------------------------------------------------------- ---------------+

I

48,700.001

I

+--------------------------------------------------------- ---------------+
I
3,881.000I
I

32.00000

4,659.000

11.00000

I

124,192.001

I

---------------+

+-----------------------------------------1
!BITUMINOUS SIDEWALK!
1613-0l0AI
I
I
I
!SY

I

51,249.001

I

---------------+

+-----------------------------------------1
I CURB TY A OR C 4
l615-060AjMODIFIED

I

I

I
I
12,651.000
!FT

I

11.00000

139,161.001

I

+------------------------------------------

1
!COMB CURB & GUTTER I
j615-430AjTY A OR C 2
I 12,830.000
I
I
!FT

---------------+

I

11.000001

141,130.001

I

I

+------------------------------------------ ------------------------------+
1
jSIGN TY B
j616-010AI

I

I

I
j

I SF

397.300

I

I

11.000001

4,370.301

I

I

+------------------------------------------ ------------------------------+
Contractors Authorized Signature (This Proposal Signed by Digital ID)
Check: E920E54B

Page

000019

4

State of Idaho
Idaho Transportation Department
Schedule of Items
08469091027
Contract ID:
Work Authority: T024930
Letting Date:
05-11-10

Page
5
Date: 04-13-10
Revised:

Project (s): STP-7072 (101)
Call: 003

Description: WASHINGTON ST, TWIN FALLS CO.
Bidder: D0037 - Debee Construction

+-------------------------------------------------------------------------+
I
I
I

Item
No.

I
I
I

Item
Description

I Approx.
I Quantity
I and Units

I Unit Price
I
Bid Amount
I
1--------------1---------------1
I Dollars
ICtsl
Dollars
ICtsl

+-------------------------------------------------------------------------+
I
IBRKAWY STL SIGN
l616-050AIPOST TYE
I
I

I
I
ILB

I
2,500.0001
I

I
2.sooool
I

I
6,250.001
I

I
IBRKAWY STL SIGN
l616-070AIPOST INST TYE
I
I

I
I
!EACH

I
38.000I
I

I
100.000001

3,aoo.001

1
I STREET MONUMENT
l618-025AI
I
I

I
I
IEACH

I
14.000I
I

1
!ILLUMINATION TY 2
1619-0lOAI
I
I

I
ILUMP
I

1
I SELECT TOPSOIL
l620-005AI
I
I

I
I
ICY

.
I
767.000I
I

45.00000

1
I MULCH
1620-0lOAI
I
I

I
I
ICY

I
24.000I
I

90.00000

1
!PLANTING TREE
I 620-020AI (SEEDLING or
I
I CONTAINER)
I
I FLOWERING PEAR

I
I
I
I EACH

I
44. 000 I
I
I

1
!PLANTING SHRUB
l620-025AI (BARE-ROOT or
' I
I CONTAINER)
I
IPOTENTILLA

I
I
I
IEACH

I
6.000I
I
I

+-------------------------------------------------------------------------+

I
I

+--------------------------------------------------------- ---------------+

I

3,500.001

250.00000

I

+--------------------------------------------------------- ---------------+

I

I
ILUMP
I

220,000.001

I

+--------------------------------------------------------- ---------------+

I

34,515.001

I

+--------------------------------------------------------- ---------------+

I

2,160.001

I

+--------------------------------------------------------- ---------------+

I

425. 00000

10,100.001

I
I

+------------------------------------------------------· -- ---------------+

I

50.000001

300.001

I
I

I
I

+-------------------------------------------------------------------------+

Contractors Authorized Signature (This Proposal Signed by Digital ID)

Check: E920E54B

Page

000020

5

Page
6
Date: 04-13-10
Revised:

State of Idaho
Idaho Transportation Department
Schedule of Items

Project (s): STP-7072 (101)

Contract ID:
08469091027
Work Authority: T024930
Letting Date:
05-11-10

Call: 003

Description: WASHINGTON ST, TWIN FALLS CO.
Bidder: D0037 - Debco Construction

+-----------------------------------------Item
No.

I
I
I

Item
Description

---------------+

Unit Price

I · Approx.
I Quantity
I and Units

Dollars

+------------------------------------------

Bid Amount

I

---------------1

ICts

Dollars

ICtsl

---------------+

I

1
!PLANTING SHRUB
I 620-025B I (BARE-ROOT or
I
I CONTAINER) MUGHO
I
I PINE

I
I
I
I EACH

1
I PLANTING SHRUB
I 620-025C I (BARE-ROOT or
I
!CONTAINER) BURNING
I
I BUSH

I
I
I
I EACH

1
I PLANTING SHRUB
I 620-025D I (BARE-ROOT or
I
I CONTAINER) DWARF
I
I CRANBERRY BUSH

I
I
I
I EACH

!PLANTING SHRUB
I 620-025E I (BARE-ROOT or
I
I CONTAINER) ALPINE
I
!CARPET JUNIPER

I

I
I
!EACH

1
!PLANTING SHRUB
I 620-025F I (BARE-ROOT or
I
I CONTAINER)
I CRANBERRY
I
I
I COTONEASTER

I
I
I
I
I EACH

1
!PLANTING (GROUND
I 6 2 0 - 0 3 SA I COVER) PERENNIAL
I
I

I
I
IEACH

jRENT CONST SIGN CL
j626-010AjB

I

I

I

1,040.oooj

s.oooooj

s,200.ooj

I

jSF

I

I

I

50.00000

6. 000

300.001

I
I

+------------------------------------------

---------------+

I

50.00000

6. 000

300.001

I
I

+------------------------------------------

---------------+

I

50.00000

18. 000

900.00j

I
I

+--------------------------------------------------------- ---------------+
1

I
6. 000 I
I
I

I

I

so.000001

300.00j

I

I
I

+--------------------------------------------------------- ---------------+
I

5. 000 I

I

I

50. 00000

250.00j

I
I

I
I

I

+--------------------------------------------------------- ---------------+
I
86 . 000 I
I

I

12 . 0 0 0 0 0

1,032.001

I

+--------------------------------------------------------- ---------------+
I

I

I

+-----~-------------------------------------------------------------------+
IRENT CONST BARR CL I
j626-03SAjB TY II
I
I
I
jEACH
I

I

I

I

13.000j

42.00000j

546.00I

I

I

I

+-------------------------------------------------------------------------+
Contractors Authorized Signature (This Proposal Signed by Digital ID)
Check: E920E54B

Page

000021

6

State of Idaho
Idaho Transportation Department
Schedule of Items
Contract ID:
08469091027
Work Authority: T024930
Letting Date:
05-11-10

Page
7
Date: 04-13-10
Revised:

Project(s): STP-7072(101)
Call: 003

Description: WASHINGTON ST, TWIN FALLS CO.
Bidder: D0037 - Debco Construction

+-------------------------------------------------------------------------+
Item
No.

Item
Description

I Approx.
I Quantity
I and Units

I Unit Price
I
Bid Amount
I
1--------------1---------------1
I Dollars
jets
Dollars
jets!

+--------------------------------------------------------- ---------------+
1
I RENT CONST BARR CL I
j626-040AjB TY III
j
I
I
!EACH

I
17.000I
I

100.00000

I
350.000I
I

25.00000

I

1,700.001

I

+--------------------------------------------------------- ---------------+
1
!RENT DRUM CL B
j626-050AI
I
I

I
I
!EACH

1
!RENT INCIDENTAL
j626-l00AjTRAF CONT ITEM
I
I

I
jLUMP
I

1
ITRAF CNTL
j 626-105AI MAINTENANCE
I
I

I
I
I
1,500.000 I
IMNHR
I

I

a,750.001

I

+--------------------------------------------------------- ---------------+

I

I
jLUMP
I

5,ooo.ool

I

+--------------------------------------------------------- ---------------+

I

60,000.001

40. 00000
I

I

I
6. 00000 I
I

I
14,100.00 I
I

I
22.000001
I

I
1,100.001
I

I
60.000001
I

I
12,000.001
I

+-------------------------------------------------------------------------+
I
!TEMP RIGID RPM- NONI
I
j 626-lllAI SNOW PLOWABLE
I
2,350.000 I
I
I
!EACH
I

+-------------------------------------------------------------------------+
I

I RENT PORT TUBULAR
j626-115AjMARKERS
I
I

I
I
!EACH

I

50.000

+------------------------------------------ ------------------------------+
I
!FLAGGING
j630-005AI
I
I

. I
I
jHR

200.000

+------------------------------------------ ------------------------------+
1
!MAILBOX TY 1-A
j634-005AI
I
I

I
I
!EACH

15.000

1
I TUBULAR MARKERS
j636-005AI (COMPLETE)
I
I

I
I
!EACH

400.000

I

I

110.000001

1,650.001

I

I

+------------------------------------------ ------------------------------+
I

I

I

45.000001

1a,ooo.001

I

I

+-------------------------------------------------------------------------+
Contractors Authorized Signature (This Proposal Signed by Digital ID)
Check: E920E54B

Page

000022

7

State of Idaho
Idaho Transportation Department
Schedule of Items

Page
8
Date: 04-13-10
Revised:

Project(s): STP-7072(101)

Contract ID:
08469091027
Work Authority: T024930
Letting Date:
05-11-10

Call: 003

Description: WASHINGTON ST, TWIN FALLS CO.
Bidder: D0037 - Debco Construction

+------------------------------------------ ------------------------------+
1

I
I

Item
No.

I
I
I

Item
Description

Unit Price
I
Bid Amount
I
--------------1---------------1
Dollars
jets! Dollars
ICtsl

I Approx.
I Quantity
I and Units

+------------------------------------------ -------------- ---------------+
1
I TUBULAR MARKERS
I 636-0l0AI (POSTS)
I
I

I
I
!EACH

1
ITUBULAR MARKERS
j 636-0lSAI (BASES)
I
I

I

I

22.00000

40. 000

aao.001

I

+------------------------------------------ -------------- ---------------+
j

40. 000

I

25.00000

1,000.001

I

IEACH

---------------+

+------------------------------------------

1
ISUBGRADE SEPARATION!
j640-015AjGEOTEXTILE TY III
j
55,000.000
I
I
jSY
I

I

49,soo.001

0.90000

I

+--------------------------------------------------------- ---------------+
1

I LAWN CONST , SODDED I I

j651-010AI

I

I

I

ISF

1

!FERTILIZER TY A

I

I

15,760.000I

15,160.001

1.00000

I

I

+--------------------------------------------------------- ---------------+
I

I

I

j651-015AI

I

I

I

!CWT

I

'

ITRAF SIGNAL

10.0001

120.001

12.00000

I

+---------------------------------, ----------------------- ---------------+
I

I

l656-005AjINSTALLATION FALLS

jLUMP

jLUMP

I

IAVENUE

I

I

1

jTRAF SIGNAL

I

I

I

I

100,000.001

I

+--------------------------------------------------------- ---------------+
j656-00SBjINSTALLATION NORTH jLUMP

jLUMP

I

!COLLEGE ROAD

I

1

!DIRECTED SURVEYING I

I

I

150,000.001

I

+--------------------------------------------------------- ---------------+
I S105-05AI 2
I

I

- PERSON CREW

j

I

I

40. 000

I

jHR

I

jS105-05DjOFFICE COMPUTATION I
I
I
IHR

10.0001
I

110. 00000

4,400.001

I

+--------------------------------------------------------- ---------------+
1
!DIRECTED SURVEYING I
I
85.00000

I

aso.001

I

+--------------------------------------------------------- ---------------+
Contractors Authorized Signature (This Proposal Signed by Digital ID)

Check: E920E54B

Page

000023
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Page
9
Date: 04-13-10
Revised:

State of Idaho
Idaho Transportation Department
Schedule of Items

Project (s}: STP-7072 (101)

Contract ID:
08469091027
Work Authority: T024930
Letting Date:
05-11-10

Call: 003

Description: WASHINGTON ST, TWIN FALLS co.
Bidder: D0037 - Debee Construction

+-------------------------------------------------------------------------+
Item
No.

I
I
I

Item
Description

I Approx.
I Quantity
I and Units

I Unit Price
I
Bid Amount
I
1--------------1---------------1
I Dollars
lctsl
Dollars
ICtsl

I
ILUMP
I

I

+-------------------------------------------------------------------------+
I
I SURVEY
1s105-10AI
I
I

I
I
I

LUMP

I
100,000.001
I

+------------------------------------------ ------------------------------+
1
!OBLITERATION OF PAVI
IS203-20AIMARKINGS
I

I

I

I

2.50000

200.000

500.001

I SF

I

---------------+

+------------------------------------------

I

1
IREM OF EXISTING
IS203-45AISIGNS
I
I

I
I
!EACH

1
IFIBER WATTLE
1s212-05AI
I
I

I
I
IFT

1
I SUPERPAVE HMA PAV
IS405-25AIINCL ASPH&ADD CL
I
I SP- 4

I
I
14,680.000
I TON

67.00000

1
!LEVELING COURSE
I
4,390.000
IS405-26AIINCL ASPH&ADD CLASS!
ISP- 2
ITON
I

70.00000

1
IMISC PAV
IS405-40AI
I
I

I
I
ISY

10.000001

2,010.001

I

I

I

I
IAPPROACHES
ls405-41AI
I
I

I
I
IEACH

I
5.oooj
I

I
1,200.000001
I

I
6,000.001
I

I
270.000I
I

I
70.000001
I

I
18,900.00I
I

50.00000

56.000

2,aoo.001

I

---------------+

+------------------------------------------

I

20.00000

350.000

1,000.001

I

---------------+

+------------------------------------------

I

9a3,560.001

I

+------------------------------------------

---------------+

I

301,300.001

I

I

+------------------------------------------ ------------------------------+
I

207.000

I

+-----~-------------------------------------------------------------------+

+-------------------------------------------------------------------------+
I
!RETAINING WALL TY 11
jS501-15Aj
j
I
' I
I SF

+-------------------------------------------------------------------------+
Contractors Authorized Signature (This Proposal Signed by Digital ID)
Check: E920E54B

Page

000024
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Page 10
Date: 04-13-10
Revised:

State of Idaho
Idaho Transportation Department
Schedule of Items

Project(s): STP-7072(101)

Contract ID:
08469091027
Work Authority: T024930
Letting Date:
05-11-10

Call: 003

Description: WASHINGTON ST, TWIN FALLS CO.
Bidder: D0037 - Debee Construction

+--------------------------------------------------------- ---------------+
Item I
Item
I Approx.
I Unit Price
Bid Amount
I
No;
I
Description
I Quantity
1-------------- ---------------1
I
I and Units
I Dollars
ICts
Dollars
ICtsl
+--------------------------------------------------------- ---------------+
1
I RETAINING WALL TY 2 I
I S501-15B I
I
I
I
ISF

I
1,000.000 I
I

72. 00000

1
!RETAINING WALL TY 31
1s501-1sc1
I
I
I
I SF

I
920.0001
I

30.00000

I

n,000.001

I

+--------------------------------------------------------- ---------------+

I

27,600.001

I

+--------------------------------------------------------- ---------------+
1
IADJUST MANHOLE
IS605-0SAI
I
I

I
I
IEACH

I
33.000I
I

I
250.00000I
I

I

s,2so.001

I

+--------------------------------------------------------- ---------------+
1
!MULTIPLE APPROACH
IS656-l0AIVIDEO DETECTION
ILUMP
I
!SYSTEM FALLS AVENUE!

I
ILUMP
I

1
I MULTIPLE APPROACH
IS656-10BIVIDEO DETECTION
I
!SYSTEM NORTH
I
!COLLEGE ROAD

I
ILUMP
I
I

I
ILUMP
I
I

1
I PAV Mf.RKING
IS900-60AI
I
I

I
I
I
27,040.000I
IFT
I

1
I PAV MARKING
1s900-62AITHERMOPLASTIC

I
I

I

I SF

I

27,000.001

I

+--------------------------------------------------------- ---------------+

I

27,000.001

I
I

+--------------------------------------------------------- ---------------+

I

0.14000

3,785.601

I

+--------------------------------------------------------- ---------------+
I

I

I
6,soo.0001

6.500001

42,2so.001

I

I

I

I
9.0001
I

I
4,500.00000I
I

I
40,500.00I
I

I
18.000I
I

I

I

4,500.00000I
I

81,000.00I
I

+-------------------------------------------------------------------------+
I
ISP ARTERIAL
jS901-05AjAPPROACH TY 1
I
I

I
I
IEACH

I
ISP ARTERIAL
jS901-05BjAPPROACH TY 2
I
I

I

+-------------------------------------------------------------------------+
I

IEACH

+-------------------------------------------------------------------------+
Contractors Authorized Signature (This Proposal Signed by Digital ID)

---------------------------- .--------------------------------------------------Check: E920ES4B

Page
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000025

Page 11
Date: 04-13-10
Revised:

State of Idaho
Idaho Transportation Department
Schedule of Items

Project (s): STP-7072 (101)

Contract ID:
08469091027
Work Authority: T024930
Letting Date:
05-11-10

Call: 003

Description: WASHINGTON ST, TWIN FALLS CO.
Bidder: D0037 - Debee Construction

+-------------------------------------------------------------------------+
Item
No.

I
I
I

Item
Description

I Approx.
I Quantity
I and Units

I Unit Price
I
Bid Amount
I
1--------------1---------------1
I Dollars ICtsl Dollars jets!

+------------------------------------------ ------------------------------+
1
I SP URBAN APPROACH
IS901-06AITY 1
I
I

I
I
IEACH

13.000

+-----------------------------------------1

ISP URBAN APPROACH

I

IS901-06BITY 2

I

I

I

IEACH

1

ISP ROCK

2.000

3,000.00000

I

39,ooo.001

I

-------------- --~------------+
3,000.00000

I

6,000.001

I

+------------------------------------------ -------------- ---------------+
I

I

l'EACH

I

I

I

IS901-07CI (LANDSCAPING)

4.000

300.00000

1,200.001

I

+------------------------------------------ -------------- ---------------+
1
ISP BUFFER STRIP
IS904-0SAI
I
I

I

I
ILUMP
I

ILUMP
I

1
ISP AUDIBLE
I
IS904-0SBIPEDESTRIAN SIGNAL ILUMP
I
!SYSTEM FALLS AVENUE!

I
ILUMP
I

1
ISP EMERGENCY
IS904-0SCIVEHICLE PREEMPT
I
!DETECTION FALLS
I
IAVENUE

I
ILUMP
I
I

I
ILUMP
I
I

1
I SP WIRELESS
I
IS904-0SDIINTERCONNECT SYSTEMILUMP
I
I FALLS AVENU
I

I
ILUMP
I

4,000.001

1
ISP STORM POND CONSTI
IS904-0SFI
ILUMP
I
I
I

I
ILUMP
I

a,000.001

1
I SP GOOD
IS904-0SGIHOUSEKEEPING BMPS
I
I

I
ILUMP
I

10,000.001

90,000.001

I

+--------------------------------------------------------- ---------------+

I

4,000.001

I

+--------------------------------------------------------- ---------------+

I

a,000.001

I
I

+--------------------------------------------------------- ---------------+

I

I

+--------------------------------------------------------- ---------------+

I

I

+--------------------------------------------------------- ---------------+
I
ILUMP
I

I

I

+--------------------------------------------------------- ---------------+
Contractors Authorized Signature (This Proposal Signed by Digital ID)
Check: E920E54B
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State of Idaho
Idaho Transportation Department
Schedule of Items

Page 12
Date: 04-13-10
Revised:

Project (s): STP-7072 (101)

Contract ID:
08469091027
Work Authority: T024930
Letting Date:
05-11-10

Call: 003

Description: WASHINGTON ST, TWIN FALLS CO.
Bidder: D0037 - Debco Construction

+--------------------------------------------------------- ---------------+
Item
No.

I
I
I

Item
Description

I Approx.
I Quantity
I and Units

I Unit Price
Bid Amount
I
!-------------- ---------------1
I Dollars
jets
Dollars
lets!

+--------------------------------------------------------- ---------------+
1

I

I

jS904-05HjPEDESTRIAN SIGNAL

ISP AUDIBLE

jLUMP

jLUMP

I
I

I SYSTEM NORTH
I COLLEGE ROAD

I
I

I
I

1

ISP EMERGENCY

I

4,500.001

I
I

+--------------------------------------------------------- ---------------+
I

I

jS904-05IIVEHICLE PREEMPT

jLUMP

jLUMP

I
I

!DETECTION NORTH
I COLLEGE ROAD

I
I

I
I

1

I SP WIRELESS

I

I

I

0,000.001

I
I

+--------------------------------------------------------- ---------------+
jS904-05JjINTERCONNECT SYSTEMjLUMP

jLUMP

I

!NORTH COLLEGE ROAD I

I

1

ISP UNDERGROUND

I

5,000.001

I

+--------------------------------------------------------- ---------------+
I

jS904-05KjSPRINKLER SYS

I

I

1

ISP GUTTER TY A 11

I

I

LUMP

100,000.001

LUMP

I

---------------+

+---------------------------jS911-05AIMODIFIED (4

1

426.000

WIDTH)

I

I

1

ISP GUTTER TY A 11

1

ISP DRILLING 24"

I

---------------+
557.000

jS911-05BIMODIFIED (8' WIDTH)

I

I

32,063.001

59.00000

FT

+----------------------------

I

---------------+
75.0001

IS911-05CjVERTICAL STORM

FT

I

1
ISP FURN & INST 24"
IS911-05DIVERTICAL STORM
I
!SEWER CASING
jFT

75.0001

I

13,206.001

FT

+---------------------------I

I

31.00000

!SEWER SHAFT

+----------------------------

I

I

45,000.001

600.00000

I

---------------+

I

3,750.001

50.00000

I

I

+--------------------------------------------------------- ---------------+
1

I SP STENCILED

I

jS912-05AjCONCRETE

I

I

ISY

I

I

I

I

1,178.000I

100.000001

117,000.001

I

I

I

+-------------------------------------------------------------------------+
Contractors Authorized Signature (This Proposal Signed by Digital ID)
Check: E920E54B

Page

12

000027

State of Idaho
Idaho Transportation Department
Schedule of Items

Page 13
Date: 04-13-10
Revised:

Project (s): STP-7072 (101)

Contract ID:
08469091027
Work Authority: T024930
Letting Date:
05-11-10

Call: 003

Description: WASHINGTON ST, TWIN FALLS CO.
Bidder: D0037 - Debco Construction

+------------------------------------------ ------------------------------+
Item
No.

I
I
I

Item
Description

I Approx.
I Quantity
I and Units

Unit Price I
Bid Amount I
--------------1---------------1
Dollars !Cts
Dollars !Ctsl

+------------------------------------------ -------------- ---------------+
'
I SP LAWN REPAIR
IS912-0SBI

I

I
I
!SY

I

3,500.000

I

9.00000

31,soo.001

I

+------------------------------------------ -------------- ---------------+

I

'
I SP ANGULAR ROCK
IS914-0SAIBASE
I
I

I
I
48,190.000
!TON

'

IZ629-0SAI

I
!LUMP

!LUMP

I

I

I

I

I
I

6,531,483.401

16.00000

111,040.001

I

+------------------------------------------ -------------- ---------------+
IMOBILIZATION
I

I

640,000.001

+--------------------------------------------------------- ---------------+
1

I

.

I

!Section 0001 Total

I
I

I
!Bid Total

I

+-------------------------------------------------------------------------+
I
6,531,483.401

+-------------------------------------------------------------------------+
Contractors Authorized Signature (This Proposal Signed by Digital ID)

Check: E920E54B

Page
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. EXHIBIT B

000029

CONTRACT AGREEMENT
THIS. AGREEMENT, made and entered into, in triplicate, this

:3.r.A. day of~ l-\, V\ ~.

, 201C, by

and between the State ofidaho, hereinafter called the State, by the Idaho Transportation Board of said State,
party of the first part, and DEBCO CONSTRUCTlON, A CORPORATION, hereinafter called the

Contractor, party of the second part.
WlTNESSETH: That the contractor, in consideration of the sum to be paid to him by said State, in the
matter and at the time hereinafter provided, and of other covenants and agreements herein contained., hereby
agrees for himself, his heirs, administrators, successors and assigns to construct a portion of the Local
Highway, in Twin Falls County, designated as Idaho Federal Aid Project No. STP-7072(101) to furnish all
necessary machinery, tools, apparatus, materials and labor to complete the work in the most substantial and
work.manljke manner according to the plans and specifications therefore on file in the office of the Idaho
Transportation Department of said State, and such modifications of the same and other directions that may
be made by the State Highway Administrator as provided herein: Provided, however, that the proposed work
covered by this contract does not include that portion or portions of the work to be done in right of way to
which title is being contested in any court having jurisdiction, until a specific award has been made by the
court in each instance and in good and sufficient title to such portion of right of way in dispute has been
assured.
CONTRACT DOCUMENTS:

It is further agreed that the said plans and specifications and the schedule ofrates and prices set forth in the
proposal and the general and special provisions appended to this contract agreement are hereby specifically
referred to and made a part of this contract, and shall have the same force and effect as though all of same
were fully inserted herein.
PAYMENTS:
For the faithful perfonnance of the work herein embraced, as set forth in the contract agreement, general and
special provisions, notice to contractors, instructions to bidders, proposals, general and detailed
specifications and plans, which are a part hereof, in accordance with the directions of the State Highway
Administrator and to his satisfaction, the State agrees to pay said Contractor the amount earned, computed
from the actual quantities of the work performed as shown by the estimates of the Administrator and unit
prices named in such proposal, and to make such payments in the manner and at the time provided in such
proposal, and to make such payments in the manner and at the time provided in the general provisions
thereto appended. Payments shall be made by the State Treasurer of said State, upon warrants of the State
Auditor of said State, issued upon vouchers of said State Highway Administrator, which have been approved
by the Idaho Transportation Board out of monies legally available for that purpose.

CA-1
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IN WITNESS WHEREOF, The said State of Idaho, by the Idaho Transportation Board, executes this
contract and the said DEBCO CONSTRUCTION, A CORPORATION, does sign and seal the same, the <lay
and year in this contract first above written.

STATE OF IDAHO
Idaho Transpo ' ~i
ATTEST:

. l'I ~

;~0Y\A
. l .t\ ,..,

"--

,,,.

Roadway Design Engineei\

(Seal)

(Title)

Party of the Second Part
(If a corporation, President, Vice President, etc.)
CERTIFICATE OF VERIFICATION
STATEOF~cJ1V)
)

Countyof

C,)pi1(ttklk(

)SS

aN~ L lff

· }>-t-- day of ..
/ l,
· the year of J.C, I o before me, ilt
\...
On this
>Ll.Lt'
.m
,i)r}.
a Notary Public, personally appeared 1ltJf2t°e t, S im.v.saa . known or identified to me to~ the
person whose name and title is subscribed t '{ e foregoinCnstrument, acknowledged to me that he
signed the foregoing document. and that es tements t f ·n co tained are true.

L

~-J
(Seal)

DIA~4 L. UPTON

NOT~AY PUBLIC
.~ATF. OF IDAHO

CA-2

--,f
_ _J
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. EXHIBIT ''C
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105.17

2.

Final Acceptance. Upon written notice from the Contractor of completion of the
entire contract, the Engineer will make an inspection and if all construction
provided for and contemplated by the contract is found to be satisfactorily
completed, that inspection shall constitute the final inspection and the Engineer
will make the final acceptance and notify the Contractor in writing of this
acceptance as of the date of the final inspection. If, however, the inspection
discloses any work, in whole or in part, as being unsatisfactory, the Engineer will
give the Contractor the necessary instructions for correction of same, and the
Contractor shall immediately comply with and execute such instruction. Upon
correction of the work, another inspection will be made which shall constitute the
final inspection, provided the work has been satisfactorily completed. In such
event, the Engineer will make the final acceptance and notify the Contractor in
writing of this acceptance as of the date of final inspection.

105.17

Claims for Adjustment and Disputes

ALTERNATE DISPUTE RESOLUTION PROVISIONS
Alternate dispute resolution provisions are provided for under Subsection 105.18,
Claim Review Board (CRB) Specifications. In addition, a Dispute Review Board
(ORB) is provided for on selected projects or may be adopted by change order. Use
of an alternate dispute resolution provision does not relieve the Contractor or
Department from complying with all contract terms and conditions, and does not
waive any notice or timeliness requirements per Subsection 105.17. However, if an
alternate dispute resolution provision is adopted and used, the claim submittal time
frames and the review time frames of Subsection 105.17 may be revised by mutual
written agreement of the Contractor and the Department, or if they are unable to
agree, shall be established by the Department.
ADMINISTRATIVE PROCESS
RESIDENT ENGINEER. When disputes and disagreements arising out of or relating
to the Contract or any work performed pursuant to the Contract, including additional
work required in a Change Order or written or oral order or direction, instruction,
interpretation, or determination by the Resident Engineer occur, the Contractor shall
immediately give a signed written notice of intent to file a construction claim to the
Resident Engineer. If such notification is not given and the Resident Engineer is not
afforded the opportunity by the Contractor to examine the site of work or is kept from
keeping a strict account of actual costs incurred to perform the disputed work or is not
afforded the opportunity to review the Contractor's project records, then the
Contractor shall waive all his rights to pursue the claim under the contract.
33
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105.17

Unrelated claim issues will be processed as separate claims and therefore must be
submitted as separate claims.
The Contractor shall supplement the written notice of claim within 15 calendar days
of filing the notice of intent to file a construction claim with a written statement
providing the following:
1.
2.
3.
4.
5.

The date of the claim.
The nature and circumstances which caused the claim.
The contract provisions that support the claim.
The estimated dollar cost, if any, of the claim and how that estimate was
determined.
An analysis of the schedule showing any schedule change, disruption, and any
adjustment of contract time.

If the claim is continuing, the Contractor shall supplement the information required
above in a timely manner.
The Contractor shall provide to the Resident Engineer full and final documentation to
support the claim no later than 6030 calendar days following the date the claim has
fully matured. A claim fully matures when all the direct damages (money and/or time)
resulting from the claim issue can be reasonably quantified. Impact damages may
be su.bmitted later as separate claims if and when they occur. The possibility of
impact damages should not delay the submittal of full and final documentation of
claims with direct damages.
The full documentation of the claim, as presented in the administrative process shall,
at a minimum, contain the following elements.
1.

A detailed factual narration of events that details the nature and circumstances
which caused the claim. This detailed narration of events shall include, but is
not limited to, providing all necessary dates, locations, and items of work
affected by the claim.

2.

The specific provisions of the contract or laws which support the claim and a
statement of the reasons why such provisions support the claim.

34
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105.17
3.

The identification and copies of all documentsany of the Contractor's documents
and the substance of any oral communication that support the claim. Manuals
that are standard to the industry may be included by reference.

4.

If an adjustment of time for the performance of the contract is sought:

· a.

5.

6.

The specific days and dates for which it is sought.

b.

The specific reasons the Contractor believes a time adjustment should be
granted.

c.

The specific provisions of the Contract under which additional time is
sought.

d.

The Contractor's detailed analysis of their schedule to demonstrate the
justification for a time adjustment.

If additional monetary compensation is sought, the exact amount sought and a
breakdown of that amount into the following categories:
a.

Labor. Listing of individuals, classification, hours worked, etc.

b.

Materials. Invoices, purchase orders, etc.

c.

Equipment. Listing detailed description (make, model, and serial number),
hours of use and dates of use. Equipment rates shall be at the applicable
Blue Book Rate, which was in effect when the work was performed, as
defined in Subsection 109.03.

d.

Job Site Overhead.

e.

Home Office Overhead (General and Administrative).

f.

Other categories as specified by the Contractor or the Department.

The above data shall be accompanied by a notarized statement from the
Contractor containing the following certification:

35
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105.17

Under penalty of law for perjury or falsification, the undersigned,

(Name)

(litle)

(Company)
hereby certifies that the claim is made in good faith; that the supporting
data are accurate and complete to the best of my knowledge and belief;
that the amount requested accurately reflects the contract adjustment for
which the Contractor believes the Idaho Tran·sportation Department is
liable; and that I am duly authorized to certify the claim on behalf of the
Contractor.
(Dated)
Subscribed and sworn before me this
_ _ _ _ __,20_ _

day of

Notary Seal

My commission expires: _ _ _ _ _ _ __
All pertinent information, references, arguments and data to support the claim shall
be included.
36
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105.17
By failing to follow the claim procedures previously described, including time frames
and content of claim submittals, the Contractor waives his right to pursue the claim
under the contract.
·
Throughout any disputed work, the Contractor shall keep complete records of extra
costs and time incurred. The Contractor shall provide copies of these records to the
Resident Engineer as they accrue (daily if necessary) so they may be reviewed and
field verified while the disputed work is taking place.
Provided the claim is complete and fully documented when it is received, the
Resident Engineer will render a decision as follows:
Within 60 calendar days from the date the Resident Engineer receives the claim
if the claim amount is less than $100,000.
Within 90 calendar days from the date the Resident Engineer receives the claim
if the claim is greater than $100,000.
If the claim submittal is found to be incomplete, the Contractor will be notified to
provide the additional information that is required. When this occurs the Resident
Engineer's review time will be adjusted as deemed appropriate and the Contractor
will be notified.
If the Resident Engineer determines a claim has entitlement, an adjustment will be
made when warranted.
In spite of any claim, the Contractor shall proceed with the performance of the
contract and in accordance with the Resident Engineer's direction.
Failure of the Resident Engineer to provide a written decision within the time provided
above shall be deemed denial of the claim and the Contractor may appeal within 30
calendar days.
CHIEF ENGINEER. The Resident Engineer's decision will be final and conclusive
unless, within 30 calendar days from receipt of the Resident Engineer's decision, the
Contractor appeals in writing to the Chief Engineer upon which receipt shall be
acknowledged in writing. The Contractor's appeal shall include a copy of the
Contractor's complete and fully documented claim.
37
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105.17

The Chief Engineer will issue a written decision to the contractor within 90 calendar
days from the date the Chief Engineer receives the claim appeal.
The Chief Engineer's decision will be final and conclusive unless subsequently
changed by a court of competent jurisdiction or by binding arbitration.
GENERAL

In connection with any appeal proceeding under this subsection, the Contractor will
be afforded an opportunity to be heard in support of their claim at any level of review.
At any stage of the Administrative process, if the above review time restraints are
unreasonable due to the complexity of the claim under consideration, either party will
notify the other and mutual consent will be required to extend the times set forth for
decision at any level.
AUDITS

The Contractor's wage, payroll, and cost records pertaining to the claim shall be open
to inspection and/or audit by representatives of the Department. The Contractor shall
retain these records on their premises. Cost records of all subcontractors and all
lower tier subcontractors shall be retained and open to similar inspection and/or audit.
The inspection and/or audit may be performed by employees of the Department or
by an independent auditor-under contract with the Department. The Contractor,
subcontractors, or lower tier subcontractors shall provide adequate facilities,
acceptable to the Department and its auditors for the inspection and/or audit process
during normal business hours. The Contractor, subcontractors, and lower tier
subcontractors shall make a good faith effort to cooperate with the auditors. The
Contractor will be provided with reasonable notice before the first day the audit is
scheduled to commence. All cost records shall be retained until the claim is resolved.
Information obtained in such audits shall be maintained by the Department to the
extent provided by law as confidential information.
Failure of the Contractor, subcontractors, or lower tier subcontractors to maintain and
retain sufficient records to allow the auditors to verify all or a portion of the claim or to
permit the auditor access to the books, ledgers or any other records of the Contractor,
subcontractors, or lower tier subcontractors shall constitute a waiver of that portion of
the claim.
38
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105.17
At a minimum, the auditors shall have available to them the following documents
pertaining to the claim:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.

18.

19.

20.
21.

All daily time sheets and supervisors' daily reports.
All union agreements.
All insurance, welfare, and benefits records.
All payroll registers.
All earnings statements and records.
All payroll tax statements and records.
All materials records, invoices and requisitions.
All materials cost distribution sheets.
All equipment records.
All vendors, rental agencies, subcontractor's and lower tier subcontractor's
invoices.
All subcontractor's and lower tier subcontractor's payment certificates.
All canceled checks for both payroll and vendors.
All job cost reports.
All job payroll ledgers.
All general ledgers.
All cash disbursement journals.
All financial statements for all years reflecting the operations on this contract. In
addition, the Department may require, if deemed appropriate, additional
financial statements for (3) years preceding execution of the contract and three
years following final acceptance of the project.
All documents which relate to each and every construction claim for this project
together with all documents which support the amount of damages as to each
claim for this project.
Worksheets, accounting spreadsheets or any other documents used to prepare
the elements of the construction claim including but not limited to labor, benefits
and insurance, materials, equipment, subcontractors, all documents which
establish the time periods, individuals involved, the hours for the individuals, and
the rates for all the individuals.
All documents and computation sheets used during the course of bidding to the
extent the claim is based upon the original bid.
All scheduling documentation.

39
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105.17
BINDING ARBITRATION

The Contractor shall exhaust the Administrative Process for resolution, unless the
Contractor and the Department agree that claims that have not been resolved
through the Administrative Process provided in this section shall be resolved through
binding arbitration. The Contractor and the Department may agree on an arbitration
process, or, if the Contractor and the Departme~t cannot agree, arbitration shall be
administered through the American Arbitration Association (AAA) using the following
arbitration methods:
1.

The current version of the Expedited Procedures of the Construction Industry
Arbitration Rules shall be used for claims with an amount equal to or less than
$250,000.

2.

The current version of the Standard Procedures of the Construction Industry
Arbitration Rules shall be used for claims with an amount greater than $250,000.

The Department and Contractor agree that any arbitration hearing shall be conducted
in Boise, Idaho.
The Contractor and the Department agree to be bound by the decision of the binding
arbitration, and the judgment rendered by the arbitrator(s). The decision of the
arbitrator(s) and the specific basis for the decision shall be in writing. The arbitrator(s)
shall use the contract as a basis for the decision.
Unless the Contractor and the Department agree, all unresolved claims and disputes,
which arise from the contract, must be brought in a single arbitration hearing.
The Contractor shall in all subcontracts and contracts with suppliers include a
provision that the subcontractor/supplier shall be bound by and limited to the
procedures outlined in Subsection 105.17 Claims for Adjustments and Disputes. All
subcontractor and supplier claims must be made by the Contractor.
If the Contractor is to make a demand for arbitration, it must be made within 120 days
of the date of the Chief Engineer's decision, otherwise the Chief Engineer's decision
shall be final and conclusive.

40
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EXHIBIT ''D''

000041

SUPPLEMENTAL SPECIFICATIONS
FOR 2004 IDAHO STANDARD SPECIFICATIONS
INDEX

SUBSECTION 101.01-ABBREVIATIONS
SUBSECTION 101.02- DEFINITIONS
SUBSECTION 102.12- CONDITIONAL PROPOSALS
SUBSECTION 104.02- VARIATION IN QUANTITIES
SUBSECTION 104.03- CHANGES AND EXTRA WORK
SUBSECTION 104.06- MAINTENANCE OF PUBLIC HAUL ROADS
SUBSECTION 105.01- AUTHORITY OF THE ENGINEER AND SUSPENSION OF WORK
SUBSECTION 105.02- PLANS AND WORKING DRAWINGS
SUBSECTION 105.03- CONFORMITY WITH PLANS AND SPECIFICATIONS
SUBSECTION 105.04-COORDINATION OF PLANS, SPECIFICATIONS, SUPPLEMENTAL
SPECIFICATIONS, AND SPECIAL PROVISIONS
SUBSECTION 105.11- INSPECTION OF WORK
SUBSECTION 105.17- CLAIMS FOR ADJUSTMENTS AND DISPUTES
SUBSECTION 105.18-CLAIM REVIEW BOARD SPECIFICATIONS
SUBSECTION 105.19-TECHNICALANALYSIS SUPPORT
SUBSECTION 105.20- VALUE ENGINEERING CHANGE PROPOSALS (VECP)
SUBSECTION 106.01-SOURCE OF SUPPLY AND QUALITY REQUIREMENTS
SUBSECTION 106.03- SAMPLES, TESTS, CITED SPECIFICATIONS
SUBSECTION 106.04- CERTIFICATION OF MATERIALS
SUBSECTION 106.08- FIELD LABORATORY
SUBSECTION 106.09- MATERIAL SOURCES
SUBSECTION 106.10- PREPARATION OF MATERIAL SOURCE
SUBSECTION 106.11- PRODUCTION OF MATERIAL
SUBSECTION 106.15-TRADE NAMES AND ALTERNATIVES
SUBSECTION 107.07- USE OF EXPLOSIVES
SUBSECTION 107 .10- RESPONSIBILITY FOR DAMAGE
SUBSECTION 107.11- CONTRACTOR'S RESPONSIBILITY FOR WORK
SUBSECTION 107.16- SANITARY, HEALTH, AND SAFETY PROVISIONS
SUBSECTION 107.17- ENVIRONMENTAL PROTECTION
SUBSECTION 107.19- FENCING
SUBSECTION 109.03- EXTRA AND FORCE ACCOUNT WORK
SUBSECTION 109.05- PARTIAL PAYMENTS
SUBSECTION 109 .08- ACCEPTANCE AND FINAL PAYMENT
SUBSECTION 201.03- CONSTRUCTION REQUIREMENTS
SECTION
205
EXCAVATION AND EMBANKMENT
SUBSECTION 210.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 212.02- MATERIALS
SUBSECTION 212.04- METHOD OF MEASUREMENT
SUBSECTION 212.05- BASIS OF PAYMENT
SUBSECTION 213.02-MATERIALS
SUBSECTION 213.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 301.02- MATERIALS
SUBSECTION 301.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 301.04- METHOD OF MEASUREMENT
SUBSECTION 303.02- MATERIALS
SUBSECTION 304.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 307.01- DESCRIPTION
SUBSECTION 307 .03- CONSTRUCTION REQUIREMENTS
SUBSECTION 403.02- MATERIALS
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SUBSECTION 403.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 403.04- METHOD OF MEASUREMENT
SUBSECTION 403.05-BASIS OF PAYMENT
SUBSECTION 405.01- DESCRIPTION
SUBSECTION 405.02- MATERIALS
SUBSECTION 405.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 405.05- BASIS OF PAYMENT
SUBSECTION 408.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 409.02- MATERIALS
SUBSECTION 409.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 411.02- MATERIALS
SUBSECTION 411.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 412.02- MATERIALS
SUBSECTION 412.03-CONSTRUCTION REQUIREMENTS
SUBSECTION 412.04- CONSTRUCTION REQUIREMENTS
SUBSECTION 412.05-BASIS OF PAYMENT
SUBSECTION 501.02- MATERIALS
SUBSECTION 502.01- DESCRIPTION
SUBSECTION 502.02- MATERIALS
SUBSECTION 502.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 504.01- DESCRIPTION
SUBSECTION 504.02- MATERIALS
SUBSECTION 504.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 505.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 506.02- MATERIALS
SECTION
509
NON STRUCTURAL CONCRETE
SUBSECTION 512.01- DESCRIPTION
SUBSECTION 605.02- MATERIALS
SECTION
606
PIPE UNDERDRAINS
SUBSECTION 608.02- MATERIALS
SUBSECTION 609 .02- MATERIALS
SUBSECTION 609 .05- BASIS OF PAYMENT
SUBSECTION 610.02-MATERIALS
SUBSECTION 610.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 610.05- BASIS OF PAYMENT
SUBSECTION 611.02- MATERIALS
SUBSECTION 612.02- MATERIALS
SUBSECTION 612.04- METHOD OF MEASUREMENT
SUBSECTION 613.02- MATERIALS
SUBSECTION 613.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 614.02-MATERIALS
SUBSECTION 614.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 615.02- MATERIALS
SUBSECTION 615.03-CONSTRUCTION REQUIREMENTS
SUBSECTION 616.01- DESCRIPTION
SUBSECTION 616.02- MATERIALS
SUBSECTION 616.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 617.02- MATERIALS
SUBSECTION 618.02- MATERIALS
SUBSECTION 619.02- MATERIALS
SUBSECTION 619.03-CONSTRUCTION REQUIREMENTS
SUBSECTION 620.03-CONSTRUCTION PAYMENT
SUBSECTION 621.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 622.02- MATERIALS
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SECTION
624
RIPRAP
SUBSECTION 625.02-MATERIALS
SUBSECTION 625.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 626.02- MATERIALS
SUBSECTION 626.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 626.04- METHOD OF MEASUREMENT
SUBSECTION 626.05- BASIS OF PAYMENT
SUBSECTION 630.04- METHOD OF MEASUREMENT
SUBSECTION 634.02- MATERIALS REQUIREMENTS
SUBSECTION 634.04- METHOD OF MEASUREMENT
SUBSECTION 634.05- BASIS OF PAYMENT
SUBSECTION 656.02- MATERIALS
SUBSECTION 656.03- CONSTRUCTION REQUIREMENTS
SUBSECTION 701.01- GENERAL REQUIREMENTS
SUBSECTION 702.01-ASPHALT
SUBSECTION 702.02- LIQUID ASPHALT
SUBSECTION 702.03- EMULSIFIED ASPHALTS
SUBSECTION 702.05- LOADING CERTIFICATE
SUBSECTION 702.08-ASPHALT CERTIFICATION
SUBSECTION 703.01- GENERAL REQUIREMENTS
SUBSECTION 703.02- FINE AGGREGATE FOR CONCRETE
SUBSECTION 703.03- COARSE AGGREGATE FOR CONCRETE
SUBSECTION 703.04-AGGREGATE FOR UNTREATED BASE
SUBSECTION 703.05-AGGREGATE FOR PLANT MIX PAVEMENT
SUBSECTION 703.06-AGGREGATE FOR COVER COAT MATERIAL
SUBSECTION 703.07- AGGREGATE.FOR BLOTTER
SUBSECTION 703.08- AGGREGATE FOR OPEN GRADED ROCK BASE (ROCK CAP)
SUBSECTION 703.11-AGGREGATE FOR GRANULAR SUBBASE
SUBSECTION 703.12- SAMPLING AND TESTING
SUBSECTION 703 .13- AGGREGATE SOURCE APPROVAL
SUBSECTION 704.02- JOINT SEALER FOR ASPHALT AND CONCRETE PAVEMENTS
SUBSECTION 704.05- SILICONE SEALANT
SUBSECTION 706.01- GENERAL REQUIREMENTS FOR CONCRETE PIPE
SUBSECTION 708.06- STRUCTURAL STEEL AND RELATED MATERIALS
SUBSECTION 708.07- SUBSECTION NOT USED
SUBSECTION 708.14- STEEL GUARDRAILS AND FITTINGS
SUBSECTION 708.16- RIGID POSTS FOR DELINEATORS, SNOW POLES, AND MILEPOSTS
OR KILOMETER POSTS
SUBSECTION 708.17- STEEL AND ALUMINUM SIGN SUPPORTS
SUBSECTION 708.19- ILLUMINATION POLES AND BASES
SUBSECTION 708.22- MANHOLE COVERS
SUBSECTION 709.02 - CONCRETE ADMIXTURES-GENERAL
SUBSECTION 709.06 - LITHIUM NITRATE ADMIXTURES
SUBSECTION 710.02- WOOD SIGN POSTS AND SNOW POLES
SUBSECTION 710.03- GUARDRAIL POSTS AND SPACER BLOCKS
SUBSECTION 710.09- PRESERVATIVE TREATMENT
SUBSECTION 711.04- RIPRAP
SUBSECTION 711.05- SEED ·
SUBSECTION 711.06- PLANTS
SUBSECTION 711.08- SOIL CONDITIONER
SUBSECTION 711.09- SELECT TOPSOIL
SUBSECTION 711.10- MULCH
SUBSECTION 711.11- EROSION BLANKETS
SUBSECTION 71 I. 13- DUST OIL

January 2010
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SUBSECTION 712.02-REFLECTIVE SHEETING
SUBSECTION 712.03- REFLECTORIZED REMOVABLE CUTOUTS
SUBSECTION 712.05- PORCELAIN ENAMEL
SUBSECTION 712.06- POLYESTER POWDER COATING
SECTION
713
ILLUMINATIONMATERIALS
SUBSECTION 713.04- RIGID PLASTIC CONDUIT
SECTION
714
FLY ASH
SUBSECTION 718.05-DRAINAGE GEOTEXTILE PROPERTY REQUIREMENTS
SUBSECTION 718.06- RIPRAP/EROSION CONTROL GEOTEXTILE PROPERTY
REQUIREMENTS
SUBSECTION 718.07- SUBGRADE SEPARATION GEOTEXTILE PROPERTY REQUIREMENTS
SUBSECTION 718.08- PAVEMENT OVERLAY GEOTEXTILE PROPERTY REQUIREMENTS
SUBSECTION 718.09- TEMPORARY SILT FENCE GEOTEXTILE PROPERTY REQUIREMENTS

* Revised from July 2009 Version

January 2010
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ON PAGE 34,<SUBSEG-T-ION:::105:1-7;: CLAIMS FOR ADJUSTMENTS AND DISPUTES

Delete from the first sentence of the third full paragraph "6030" and substitute "60".
ON PAGE 40 2(SUBSEeT-ION=105:J'.7:. CLAIMS FOR ADJUSTMENTS AND DISPUTES

Add the following after Part 2.
The Department and Contractor agree that all arbitration panels will be composed of three (3) members.
ON PAGE 43, SUBSECTION 105.18-CLAIM REVIEW BOARD SPECIFICATIONS

Delete the last sentence and substitute the following:
The CRB may consult technical and legal experts if the need arises under provisions provided for
elsewhere in Subsection 105.18. See Deliberations.
ON PAGE 45 & 46, SUBSECTION 105.18-CLAIM REVIEW BOARD SPECIFICATIONS

Delete the paragraph on the bottom of page 45 thru the top of page 46.
Delete the second full paragraph on page 46 beginning with "If more than one CRB ... " and substitute the
following:
If a replacement CRB member is required for a particular claim hearing, he or she will be selected from
among the alternate CRB members using the following process. The Contractor and the Department (the
parties) will toss a coin to see who goes first. The parties will then take turns striking names off the
alternate list until one name is left. This will be the replacement CRB member for that particular claim
hearing.
If a replacement CRB member or alternate is required for the standing board (3-year term), he or she will
be selected jointly by the AGC Highway Construction Committee and the Department (the parties) using
the following process. The Department will provide to the AGC a copy of the resumes of all persons on
the current DRB Pre-Qualified Roster. The parties will each nominate 3 individuals from the Roster and
notify the other party. The nominees for CRB member may already be CRB alternates. All the nominees
will be combined into one list. The parties will flip a coin to decide who goes first. The parties will then
take turns striking names off the list until one name is left. This will be the new CRB member or
alternate.
ON PAGE 50, SUBSECTION 105.18-CLAIM ~VIEW BOARD SPECIFICATIONS

Add the following after the paragraph under the heading of Deliberations:
If the CRB desires special services such as legal, technical, or other expert assistance or testimony, or
other consultation, accounting, data research, and the like, the CRB will make a request in writing to both
parties (Contractor and the Department) briefly defining the scope and estimated budget for the services.
If they agree to the request the Contractor and the Dep~rtment will execute an agreement with a mutually
agreeable service provider. The Contractor and the Department will share the costs for the service
provider equally. The service provider will bill the Contractor who will pay the full amount of the
invoice after approval by both parties. The Contractor will then bill the Department for 50% of the
approved invoice amount. The Department will then promptly make payment to the Contractor along
with the CRB billings.
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PO Box 363 • 217 College Ave #5 • Orofino Idaho 83544 • 208-476-3617

ii • 208-476-3226 ;i!; • lonnle@debcousa.com B

October 28, 2013

Mr. Scot Stacey
626 Eastland Drive South
Suite A
Twin Falls, ID 83301
Mr. Robert L. Ramsey
Civil Science, Inc.
450 Falls A venue, Suite 100
Twin Falls, ID 83301
Re:

Contract No: 7481
Key No:

08469

Project No:

STP-7072(101)

Washington Street North Reconstruction
Certified Claim

Dear Mr. Stacey and Mr. Ramsey:
Debco hereby claims relief for direct loss in the sum of at least $3,120,982.74, plus consequential
loss as provided here. This claim is submitted with reservation of all rights, and without prejudice
to the fact that ITD's material breach has obviated compliance with the administrative claims
process.
Pursuant to SS 105.17, please consider the following:
1. Detailed Factual Narration:

Debco hereby incorporates by reference the full and entire content verbatim of the following
documents previously served on the Idaho Transportation Department, with all exhibits appended
to each such document: (a) the final report of MKL Associates, LLC, dated March 6, 2013; (b)
Debco's DRB Position Statement on Review of REA, dated May 20, 2013; (c) Debee's Record of
Prepared DRB Presentation Comments dated August 5, 2013; (d) Debee's Post Hearing Brief on
Request for Equitable Adjustment dated August 20, 2013; (e), the DRB Entitlement
Recommendations dated September 24, 2013.

llPage
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2. Specific Provisions of Contract and Law and Why They Support the Claim:
Debco hereby incorporates by reference the full and entire content verbatim of the following
documents previously served on the Idaho Transportation Department, with all exhibits appended
to each such document: (a) the final report of MKL Associates, LLC, dated March 6, 2013; (b)
Debco's Position Statement on Review of REA, dated May 20, 2013; (c) Debco's Record of
Prepared DRB Presentation Comments dated August 5, 2013; (d) Debco's Post Hearing Brief on
Request for Equitable Adjustment dated August 20, 2013; and (e), the DRB Recommendations
dated September 24, 2013.
3. Identification of and Copies of All Documents and Substance of Communications:
Debco hereby incorporates by reference the full and entire content verbatim of the following
documents previously served on the Idaho Transportation Department, with all exhibits appended
to each such document: (a) the final report of MKL Associates, LLC, dated March 6, 2013; (b)
Debco's Position Statement on Review of REA, dated May 20, 2013; (c) Debee's Record of
Prepared DRB Presentation Comments dated August 5, 2013; (d) Debee's Post Hearing Brief on
Request for Equitable Adjustment dated August 20, 2013; and (e), the DRB Recommendations
dated September 24, 2013.
4. Time Adjustment Documents. Reasons. and Data:
Deb co hereby incorporates by reference the full and entire content verbatim of the following
documents previously served on the Idaho Transportation Department, with all exhibits appended
to each such document: (a) the final report of MKL Associates, LLC, dated March 6, 2013; (b)
Debee's Position Statement on Review of REA, dated May 20, 2013; (c) Debco's Record of
Prepared DRB Presentation Comments dated August 5, 2013; (d) Debee's Post Hearing Brief on
Request for Equitable Adjustment dated August 20, 2013; and (e), the DRB Recommendations
dated September 24, 2013 ..
5. Monetary Compensation Reasons. Documents and Data:
a.

Direct Loss.

Debee hereby incorporates by reference the full and entire content verbatim of the following
documents previously served on the Idaho Transportation Department, with all exhibits appended
to each such document: (a) the final report of MKL Associates, LLC, dated March 6, 2013; (b)
Debco's Position Statement on Review of REA, dated May 20, 2013; (c) Debco's Record of
Prepared DRB Presentation Comments dated August 5, 2013; {d) Debee's Post Hearing Brief on
Request for Equitable Adjustment dated August 20, 2013; and (e), the DRB Recommendations
dated September 24, 2013.
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b. Consequential Loss.
Supplemental to and in addition to the direct loss referenced above, Debee seeks consequential
loss to its business caused by ITD's material breach of its contract obligations, estimated generally
to exceed $3,000,000 at this time.
6. Notarized Statement:
Under penalty of perjury or falsification, the undersigned Lonnie Simpson, president
of Ascorp, Inc., d/b/a Debco Construction, hereby certifies that the claim is made in
good faith, that the supporting date are accurate and complete to the best of my
knowledge and belief, that the amount requested accurately reflects the contract
adjustment for which the contactor believes the Idaho Transportation Department
is liable, and that I am duly authorized to certify the claim on behalf of the
Contractor.

Lonnie Simpson, President, Ascorp, Inc.

Subscribed and sworn before me this M~ay of October, 2013.

_ _J_EN..,.,N-:-::IF=-=ER:--:J-:::-0-:;;TR:;-;;0-;:;CK,-- ·:

Notary s al

NOTARY PUBLIC
:
L-~ST.:,:;:f'..~TE:,.;O::.:.,.f..,:.:ID:.:..;AHO;.;..:;...~

c:- =-.,,

.,. I

-----

6

l\

£

~-;a-Q?-<--C- ~

~1-~i.....{/-<...__

My Commission Expires

!)

[\)1):5-·{6

7. Request for Decision.
This matter has been pending for some years now. Your prompt decision is required. The
contractor may pursue arbitration concurrently, and any such pursuit is without prejudice to this
demand that ITD enter a decision. All rights are expressly reserved.

Lonnie Simpson, President.
CC: City of Twin Falls
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Ron T. Blewett
Attorney at Law
Bollinger Financial Center
301 'D' Street • P.O. Box 1990
Lewiston, Idaho 83501
ronbleweLt@:idahoconstructionlawyers.com

Phone: 208-413-6678
208-413-6682

Licensed in Idaho, Oregon and Washington

Fax:

October 29, 2013

American Arbitration Association
Case Filing Services
1101 Laurel Oak Road, Suite 100
Voorhees, NJ 08043
Re:

Ascorp, Inc. d/b/a Debco Construction
and
State of Idaho, Transportation Department

Ladies and Gentlemen:

I have enclosed for your disposition is a copy of a Demandf 01· Arbitration in the referenced matter.
I have also enclosed a check in the amount of $10,200.00 for your initial filing fee.
Thank you for your attention to this matter.

Slllcerelj,~''(_
By:

Ron T. Blewett

RTB:lf
enc.
cc:

Lonnie Simpson/Debco Construction w/enc.
Gary Luke/ITD w/enc.
Devin Rigby, District Engineer w/original Demand for Arbitration
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@ American Arbitration Association
Di.</1111<• ll1•iul1111u,1 Sr, 1•,rtJ Jl'r,r/,lwi,lr

CONSTRUCTION INDUSTRY ARBITRATION RULES

Demand for Arbitration
MEDIATION: Ifyou would like the AAA to contact the other parties and attempt to arrange a mediation, please check this box. ell
There is no additional administrative fee for this service.
Name of Respondent
Name of Representative (if known)
State of Idaho, Idaho Transportation Department
Garv Luke
Address:
Name ofFinn (if applicable)
Deputv Attorney General State of Idaho Transoortatlon Deoartment
Devin 0. Rk1bv, District EnAineer
Representative's Address:
216 South Date Street
3311 W. State Street
Zip Code
City
Zip Code
City
State
State
83707-1129
Id.
83352-0820
Id
Shoshone
Boise
Fax No,
Phone No.
Fax No.
Phone No.
208-886-7801
208-886-7895
208-334-8812
Email Address:
Email Address:
nla
Garv.Lukera:>.lld.ldaho.Aov
The named claimant, a party to an arbitration agreement dated June 3, 2010
• which provides for arbitration under the
Construction Industry Rules of the American Arbitration Association, hereby demands arbitration.

I

I

ARBITRATION CLAUSE: Please indicate whether the contract containing the dispute resolution clause governing this dispute
is a standard industry form contract (such as AIA, ConsensusDOCS or AGC) or a customized contract for the specific project.
Contract Form: Custom ITD Form. Please See Aeeendlx "A"
THE NATURE OF TIIB DISPUTE
Please See Appendix "B".

Dollar Amount of Claim $6,120,982.74

Amount Enclosed$ 10,200.00

Other Relief Sought: 181 Attorneys Fees ~ Interest
l!9 Arbitration Costs D Punitive/ Exemplary l!9 Other See Appendix ·c·
81Standard Fee Schedule

In accordance with Fee Schedule: DFlexible Fee Schedule

PLEASE DESCRIBE APPROPRIATE QUALIFICATIONS FOR ARBITRATOR(S) TO BE APPOINTED TO HEAR THIS DISPUTE:
Experelnced Washington or Oregon Stale Construction Contract Attorney. •Do not select from your Idaho Panel, who will be conflicted.
Hearing locale requested Boise Idaho

Project site Cit~ of Twin Falls, Idaho
Specify type of business: Claimant Construction Contractor

Estimated time needed for hearings overall:
hours or

Respondent State Transeortation Department

days

10.00

You are hereby notified that a copy of our arbitration agreement and this demand are being filed with the American Arbitration
Association with a request that it commence administration of the arbitration. The AAA will provide notice of your opportunity
to file an answering statement.
__.,..

A

....--J

Signature (m~ ~_yesentative)
Name of Claimant
Ascorp, Inc. d/b/a Debco Constructon
Address (to be used in connection with this case)
P.O. Box 363

City
Orofino
Phone No.
208-476-3617

IState
Id.

ft1:J1/,~

Name of Representativ~ {
Ron T. Blewett
/
Name of Finn (if applicable)
Ron T. Blewett, Attorney At Law
Representative's Address
P.O. Box 1990

Fax No.

City
Lewiston
Phone No.

208-476-3226

208-413-6678

Zip Code
83544

I cJ/;;. 1 /1 "J

IState
Id

Zip Code
83501

Fax No.
208-413-6682

Email Address:

Email Address:
ronblewett@ldahoconstructionlawvers.com
To begin proceedings, please send a copy of this Demand and the Arbitration Agreement, along with the filing fee as
provided for in the Rules, to: American Arbitration Association, Case Filing Services, 1101 Laurel Oak Road, Suite 100
Voorhees, NJ 08043. Send the original Demand to the Respondent.
Please visit our website nt WW\!t!,l!dc,gcg if you would like to file this case on line. AAA Case Filing Services can be reached at 877-49S-4 I8S.
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APPENDIX "A"
CONTRACT ARBITRATION CLAUSE
Respondent may dispute whether arbitration is appropriate at this time.
This dispute has been pending for well over two years, and has been the subject of Independent
Technical Analysis and DRB proceedings (all favoring Claimant-Debco), but the claims have not
yet suffered the lengthy formal ITD administrative claims process. That process is continuing
but not complete.
Debco has sought arbitration at this time (prior to exhaustion of the administrative claims
process) in an attempt to mitigate loss and avoid further destruction of its business occurring by
reason of delayed !TD payment. Debco has suffered a loss of banking credit, a loss of surety
credit, a loss of key employees, the bulk sale of equipment needed to operate the business, and
related loss. Reference is respectfully made to Appendix "B" and Appendix "C".
'

Arbitration is proper at this time under the contract documents and by reason of ITD's material
breach. The contract provisions and law supporting Debco's demand for arbitration at this time
follow:
1)

Claim Definition. The term "claim" under the contract documents is used in
reference to" ... disputes and disagreements arising out of or relating to the
Contract or any work performed ... ", and with respect to such matters, the
contractor is to provide " ... notice of intent to file a construction claim ... "
2004 Standard Specification Section 105.17, page33; (emphasis added).
ITD's material breach "relates to" the contract and "relates to" the work
performed.

2)

Claims Subject to Arbitration Even Absent Material Breach. Even if there
were no material breach (discussed in item 3 below) "Claims" are subject to
arbitration under the following contract provisions and law:
"The Contractor shall exhaust the Administrative Process for resolution, unless
the Contractor and the Department agree that claims that have not been resolved
through the Administrative Process provided in this section shall be resolved
through binding arbitration. The Contractor and the Department may agree on an
arbitration process, or, if the Contractor and the Department cannot agree,
arbitration shall be administered through the American Arbitration Association
(AAA) using the following arbitration methods

***

"2. The current version of the Standard Procedures of the Construction Industry
Arbitration Rules shall be used for claims with an amount greater than $250,000.

000055

"The Department and the Contractor agree that any arbitration hearing shall be
conducted in Boise, Idaho.

"The Contractor and the Department agree to be bound by the decision of the
binding arbitration, and the judgment rendered by the arbitrator(s). The decision
of the arbitrator(s) and the specific basis for the decision shall be in writing. The
arbitrator(s) shall use the contract as a basis for decision.
"Unless the Contractor and Department agree, all unresolved clams and disputes
which arise from the contract, must be brought in a single arbitration hearing. "
2004 Standard Specifications, Section 105.17, page 40;
(emphasis added).
As set forth above, the contract contemplates an arbitration remedy. Granted, the
provision requires Debco to resort to the administrative process, but the contract
does not expressly provide that the failure to complete the administrative clams
process will require litigation, not arbitration. The contract provisions leaves only
to implication what might happen if the administrative process is not completed.
One legitimate such implication is that "all unresolved claims and disputes which
arise from the contract must be brought in a single arbitration hearing." A dispute
which has not been subject to the administrative claims process is nonetheless an
"unresolved claim and dispute" which must be brought in a single arbitration
hearing.
Moreover, we are not free to pick whatever competing implication we might
chose as being "most likely" the one intended. We are constrained to defer to any
implication that any dispute might be subject to arbitration. A court reviewing an
arbitration clause " ... will order arbitration unless it may be said with positive
assurance that the arbitration clause is not susceptible of an interpretation that
covers the asserted disputed. Doubts are to be resolved in favor of coverage."
Watte,zbargel' v. A. G. Edwards & Sons. Ille., 150 Idaho 308, 319 (2010).
Even without reaching the question of material breach, liberal contract
interpretation standards dictate that this dispute is subject to arbitration. As seen
below, supplementing this inquiry with Claimants allegation of material breach
renders it patent that the instant dispute is subject to arbitration at this time.
3)

Material Breach Obviates Contract-Based Administrative Process. Debco has
not yet exhausted the contractually-based administrative process, although that
administrative process is continuing. Debco has asked ITD to continue with the
administrative process, but that generally takes many months and arbitration is
pursued to mitigate delay and the continuing damage which will be suffered
during that delay.
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This arbitration is founded not just on Debco's contract claim, but on Debco's
claim that ITD has materially breached its contract.
The existence of a material breach is a question of fact for the panel. J. P.
Stravens PlmmingAssociates, Inc. v. City of Wallace, 129 Idaho 542 (App.
1996). Barring the (almost impossible) determination of a material beach dispute
by motion and affidavits, the question of material breach presented by this
dispute must be resolved via the customary evidentiary hearing.
Key to the question of whether this matter is subject to arbitration, "If a breach
of contract is material, the other party's performance is excused." J.P. Stravens,
supra at 129 Idaho 545. (Emphasis added).
While Debco is continuing the administrative claims process pending arbitration,
Debco respectfully submits: (a) that ITD is guilty of material breach, and (b) as a
result, Debcos' performance of that portion of the contract requiring an
administrative claims process "is excused."
Therefore, not just under the terms of the contract and the liberal interpretation
afforded it (as provided in item #2 above), but also by reason ofITD's material
breach, this dispute is subject to arbitration at this time and without resort to the
administrative claims process.
4)

Material Breach Does Not Avoid Contract Arbitration Requirements.

Although a party is generally relieved of performance by the other's material
breach, arbitration provisions of a contract are nonetheless enforceable by statute
save upon grounds which exist for "revocation" of the contract. J.C. §7-901.
In Idaho, this statute has been interpreted to mean that a contractual requirement
for arbitration is enforceable except only where there is" .. a condition that vitiates
the agreement ab initio [from inception] such as fraud, mistake, or duress. Lovev
v. Regence Blue Shield ofldaho, 139 Idaho 37, 41 (2003). And see, Hansen v.
State Farm Mutual Auto Insura11ce Co., 112 Idaho 663, 668 (1987), citing,
Loomis, Inc. v. Cudahy, 104 Idaho 106 (1982).
A subsequent material breach in performance of a contract does not render the
contract void ab initio and therefore does not obviate the arbitration clause.
5)

Questions of Arbitrator Jurisdiction Related to Satisfaction of Procedural
Prerequisites are for the Arbitrator to Decide.

A court can stay arbitration if there is no agreement to arbitrate. J.C. 7-902.
Clearly an arbitration agreement exists here; the questions presented are (a)
whether unsatisfied conditions precedent exist, and (b) if unsatisfied conditions
precedent exist, are the same obviated by material breach.
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As to the latter, while it is proper for a court to address whether an arbitration
agreement exists, it is not proper for a court to address the merits of the
underlying dispute to determine whether a particular claim is subject to the
arbitration clause. See, Storey Construction, Inc. v. Hanks, 148 Idaho401, 405
(2009). [Whether a claim was barred from application of an arbitration clause by
res juidicata, was for the arbitrators to decide.] Similarly, whether the obligation
to suffer the administrative claims process was obviated by the existence of
material breach is for the arbitration panel to decide. It would not be proper for
the court to decide the question of material breach, thus deciding the underlying
dispute.
As to the former issue of whether any conditions precedent to arbitration exist and
whether the same have been satisfied, the parties agreed upon the application of
AAA rules. Questions related to the effect of procedural prerequisites to
arbitration are for the panel. See AAA Construction Industry Rule 9.
This too is consistent with established law and with the favor afforded arbitration;
questions of whether procedural pre-requisites to arbitration have been satisfied
are for the arbitrators, not the court to decide. See, Jolzn Wiley & Sons, Inc. v.
Livingston, 376 U.S. 543, 557-559 (1964). [Arbitrator should decide whether first
two steps of a grievance procedure were sufficiently satisfied, where these steps
were presumptive prerequisites to arbitration.] The holdings of the vast majority
of states is that the arbitrator shall decide whether a condition precedent to
arbitration must be fulfilled. Howsam v. Dean Witter Reynolds, Inc., 537 U.S.
79, 84-85 (2002).
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APPENDIX "B"
NATURE OF DISPUTE
The Parties, the Project, the Claims:

Claimant Ascorp, Inc. d/b/a Debco Construction was contracted to the Idaho Transportation
Department for the reconstruction and widening of a busy City street in Twin Falls, Idaho.
Debco and its subcontractors were victimized by pervasive utility conflicts, design errors,
insufficient right-of-way, changes and differing site conditions. Some of the more significant
changed work was performed under "force account", pursuant to which direct costs to perf01m a
function were compensated.
However, and in broad terms, project duration which was originally planned to consume one
construction season, was extended to consume two years. Contract participants suffered
overwhelming delays and inefficiencies.
Promises of Payment:

Testimony from (now former) Debco employees and subcontractors, and project documentation
will confirm that, during the course of the work, ITD representatives asked Debco and its
subcontractors to preserver, with promises of payment at the conclusion of the project.
Payment was not forthcoming at the conclusion of the project in 2011.
Opinions of Independent Technical Expert:

The parties ultimately hired MK.L Associates of Seattle as an independent Technical Expert to
review he work. ITD selected the expert.
Debco ultimately agreed to join in the TE plan, as Debco was promised payment based on the
outcome of the review, and was desperately in need of payment.
MK.L Associates rendered the following opinions, summarized here:
1. The project was afflicted with a severe level of utility conflicts and design changes.

Unresolved issues were a major impedance to the work.
2. Debco's ability to work efficiently was severely compromised.
3. Design changes took too long to resolve and direction to Debco was not timely
provided.
4. The responsibility for lack of design coordination between new and existing utilizes
rests with the engineer. Debco was "proactive" but dealing with utility conflicts was
a constant disruption throughout the project.
5. Unaddressed right-of-way conditions created many delays. Minor changes turned into
major delays and disruptions. New agreements with property owners consumed an
inordinate amount of time on the project.
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6. Debco's efforts to mitigate delays were "admirable" but for the most part squandered
by problems for which they were not responsible.
7. The engineer failed to verify the size of pipe that was to carry nearly all the st01m
water, a patent oversight that was extremely detrimental to the project schedule,.
Even initial re-designs required revision and months of additional time before
construction could begin on the redesigned storm drain system.
8. ITD administration was inadequate to keep pace with the contract schedule and was a
factor in late completion.
MKL also determined that, considering the entire contract delay, Debco was responsible for
minus eleven (-11) working days; meaning that Debco's extraordinary efforts actually advanced
the schedule over the delays that would have been suffered. The delays incurred were
attributable to other matters, almost all of which are compensable.
The Independent TE report is voluminous. A copy of his Findings and Opinions is attached as
Exhibit B-1. A copy of his final revised Phase 3/4 Scorecard is attached as Exhibit B-2.
ITD's "Deliberate Misrepresentation":

Rather than use the Independent Technical Analysis as a means to pay its contractor (as had been
promised), ITD rejected the entire analysis and requested changes to the analysis for various
reasons.
MKL refused to change its analysis, noting in one respect that the project representatives of ITD
"deliberately misrepresents the content and context" of the report. (MK.L Supplement of 4/26/13,
page 4, emphasis added).
The DRB Proceedings:

Desperate for compensation, and recognizing that the claims process can take many months,
Debco sought review by a DRB consisting of Craig Storti, Norm Anderson, and John Beyer. A
complete submission of amounts due was remitted in May of 2013.
Ultimately, ITD insisted that the DRB first address entitlement, not quantum.
An entitlement decision was entered by the DRB in September 2013 affording Debco entitlement
on every one of its claims.
ITD accepted the entitlement decision, but ITD made no payment whatsoever. A copy of the
entitlement decision is attached as Exhibit "B-3".
Debco solicited mediation. ITD did not accept mediation.
In October 2013 the DRB worked toward establishing a two-week quantum hearing in January
and February of 2014, acknowledging that it would give ITD more time if necessary.
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Debco in the meantime was not just suffering damage to its business, but it was running out of
money. Debco was concerned it may not have funds to proceed to arbitration if it used resources
in a fruitless DRB proceeding. It was apparent to Debco that, like the MKL decision, the nonbinding DRB recommendations would not motivate ITD to payment. Debco simply did not have
an extra $100,000 to spend on another non-binding proceeding that would not likely result in
payment.
Debco asked ITD to commit to pay amount to be determined by the DRB. ITD did not provide
such a commitment.
Debco then filed its claim and filed this proceeding as the least-expensive and most likely path
to recovery.
Material Breach: Fundamental Contract Terms Violated; Benefits of Contract Nullified,
and Significantly Impaired.

ITD's contract requires payment for Differing Site Conditions (104.04); for unavoidable
losses related to Utilities (105.07); and for Changes (104.03).
There never has been a legitimate dispute regarding Debco's entitlement to payment for
delay and disruption. During the work commencing in 2010, ITD acknowledged that Debco and
its subcontractors had a right to expect payment and that payment would be forthcoming. After
the work was completed (one year late) in 2011, ITD again promised payment based on the
report of the TE it hired (see conclusions quoted above). Most recently, ITD acknowledged
entitlement by accepting the DRB entitlement determination.
Nonetheless, more than three years after this debacle began, ITD has not compensated for
delays and disruptions on this project. Even the TE expressed concern, noting "timely payment is
the fuel which contactors need ...." (MKL Report, page 72).
"A substantial or material breach of contract is one which touches the fundamental
purpose of the contract and defeats the object of the parties in entering into the contract." Ervin
Const. Co., 125 Idaho, 695,699 (1993). There is no more fundamental purpose than to be paid.
ITD's failure to make payment is not just a material breach. Withholding payment due another
party is a violation of the covenant of good faith and fair dealing. Boise Mode, LLC v. Donahoe
Pace & Partners LTD, 154 Idaho 99 (2013).
"I have confronted the problems on this project and felt the impact of them every single
day for the last three years. I have always done my best to act with integrity and professionalism.
I have never asked for anything I was not entitled to and I am proud of that. For three years I
have worked cooperatively to try to overcome hardships, minimize impacts to the owner, and
receive fair payment for the good job we did, and the help we provided under very difficult
circumstances. This includes not just our efforts during the job, but our efforts to partner in a
prompt and fair resolution. *** I will not sleep well again tonight, or for many nights to
come ... as it is becoming clear to me that my good faith is not reciprocated .. .I did not know we
were taking sides against each other, or making unfair arguments, or taking liberties with
established project history."( Lonnie Simpson, president and owner ofDebco, Letter to Scott
Stacey of ITD, 2/5/13).
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the overall longest path through the project), are shown on the Longest Path B series schedules. The fl.

series schedules should be used to understand the delays to completion of the overall project.
2. Phase 3/4

Debco is e1~titled to Excusab_le ·and Co_n;pe~s~ble- ~e1ay or'106 ~ork day~for P11ase 3/4.

Non-Excusable and Non-Compensable delay is -11~ for Phase 3/4.
Excusable and Non-Compensable delay is 56WD foL· Phase 3/4.

Clarification: The negative total of -11 WD under the Summary Phase 3/4 column for_Non-Excusable

and Non-Compensable delay (NE/NC) reflects the Contractor's ability to preserve, to a large extent, the
positive float (+14TF) in its initial phase 3/4 schedule, which was based upon an early completion date
of March 11, 2011. Except for delays caused by other parties, or other circumstances or conditions
beyond its control, Debee could have completed the project early.
Clarification: The dete1mination of responsibility for delay has been apportioned to the various parties
(ITD, Debee, Engineer (of Record), Utility) based on the factual record and evidence reviewed. MKL
explicitly excludes any representation of the apportionment of delay responsibility based on standard of
care criteria or professional peer review. Please refer to Appendix A Phases 112 Delay Scorecard and

Appendix B Phases 3/4 Delay Scorecard at the end of this report.
MKL has allocated all delay associated with the excess rock encountered in Phase 4B and the ROW
issues encountered in Phase 3 to ITD. If it is dete1mined by appropriate expertise that the Engineer of
Record breached his duties and failed to meet the standard of care on this project, then all delay
associated with the excess rock encountered in Ph~se 4B (72WD) and the ROW issues encountered in
Phase 3 (7WD) should be reallocated to the Engineer of Record.

/

XI. FINDINGS and OPINIONS
It is impossible to thoroughly investigate a troubled job like the Washington Street No1ih project without

discerning a few imp01iant underlying trends that contributed to the problems, or to avoid fo1ming
impressions and opinions with respect to those trends. This section is set-out to provide the insights
gained during the months MKL has worked on this project, with the goal of giving the pa1ties the
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benefits of objective and informed third-party observations. It is hoped that the findings and opinions
expressed will assist all project stakeholders in reaching a timely and mutually agreeable resolution of
the issues.
1. This project was afflicted with what IvfKL would classify as a severe level of utility conflicts and
design changes. In July, 2010, for example, issues arose at the rate of more than one per work day.
Twenty-nine separate issues developed in July, 201 O. Even during months when fewer issues arose,
numerous unresolved issues from previous months continued to create havoc on the orderly sequencing
and completion of the work. Unresolved issues were major impedances to timely completion of the
project.
2. The contractor's ability to work efficiently was severely compromised. The complexity and
inten-elated_nature of many of the utility conflicts and design problems made it extremely difficult to
sustain any reasonable productivity levels, and made assessment 9f the resulting productivity losses
virtually impossible to accurately segregate and record.
3. Design chal).ges, on the whole, took too _long to resolve and direction to the contractor was. not
provided in a timely manner. Most of the time was consumed with redesign by the Engineer of Record
developing major plan revisions. In tum, providing contract modifications to allow payments to the
contractor (and its' subcontractors and suppliers) for the extra woi·k often lagged significantly behind
performance of the extra work. "Timely payment is the fuel which contractors need to be able to push
work. While it is understandable that resolving large changes and appropriating the required funds can
often be a lengthy process, expediency is a prerequisite for maintenance of a fast-paced project such as
Washington Street North. For a 140 work day project, even a few days can have a significant effect on
the project schedule when the process affects the longest path work activities.
4. The lack of design coordination between the new utilities and the existing utilities was a continuous
problem, on every phase of the project. It is lvIKL's opinion, based on review of the project records and
other evidence reviewed, that the responsibility for this issue rests with the design Engineer of Record. It
appears that Debco was proactive and identified as many conflicts in advance as was possible. Although
most utility conflicts were secondary drivers of delay to a few major issues, dealing with the utility
conflicts was a constant disruption tln·oughout the project.
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5. The unaddressed conditions in the project right of way (ROW) created many delays. Grade changes
between the roadway and adjoining prope11ies were problematic and time-consuming to resolve,
resulting in relatively minor changes turning into major delays and disruptions. Often, new agreements
with property owners were required which consumed inordinate amount oftime to negotiate.
'

.

6. Debco's eff01ts to mitigate delays and disruptions were admirable, but were often squandered by other
problems on the project for which Debco was not responsible. Notable exceptions were the paving
efforts by Deb co in Phases 1/2 and Phase 4B. Those specific difficulties were largely of Debee's own
making, even though the resultant delay for Phases 1/2 ran concurrently with the storm drain redesign by
the Engineer of Record.
7. The engineer of record failed to verify the existing pipe size that was to carry nearly all of the sto1m
water collected on the project from south of Palls Avenue northward, which resulted in a major delay to
Phases 1/2 completion. This seemingly patent oversight proved to be extremely detrimental to the
project schedule. Even after an initial design was forwarded to the Contractor, it required revision and
months of additional time before construction could start on the redesigned storm drain system.
8. The administration set-up by ITD to manage the project was inadequate to provide the required
resources to keep pace with the tight 140 work day schedule (developed by ITD). Even relatively minor
issues took too long to resolve to make the fairly aggressive 140 day schedule viable. IfITD fully
expected the contractor to achieve the schedule it set fmih for the project, it had the implied duty to
make a concomitant effort to deal with problems in such a manner as to not thwart the contractor's
efforts. In Iv!KL's opinion, the administration of the contract by ITD was a factor in the late completion.

Clarification: MKL comments with respect to management and contract administration are not intended
as a criticism of ITD. Rather, the intention is to point out that standard procedures are not necessarily
compatible with an aggressive project schedule. Issues took too long to resolve on this project to allow
preservation of the contract-mandated completion dates. The response time of the independent Engineer
of Record is another important factor to be considered with respect to the administration issue. ITD was
faced with resolving numerous issues during the construction phase that could have been avoided if the
Engineer of Record had done a better job of verifying the locations (and especially elevation
information) of the existing utilities within the construction limits during the design phase.

000066

EXHIBIT ''B-2 ''

000067

Appendix B to MKL Report
Revised 4.26.13

Supplement No. 1 4.26. 13

Supplement No.I 4.26.13
Window
Window
ID
Date Range
WO
Rectification

Window
Delay
-19

Longest Path
Total Float
19

Projected
Completion
3/11/2011

Cumulative
Delay
-19

Resoonsible Party

"'ITD .-

· · Debco
-19

··"11:iwi~i;"

Utility

Concurrent

\\'i;!ltll.t$

WlB

June 18-30, 2010

-1

20

3/10/2011

-20

-1

W2B

July 1-31, 2010

-11

31

ll/23/2011

-31

-IJ

W3B

August 1-19, 2010

18

13

3/21/2011

-13

18

W4B

August 20-31, 2010

l

12

3122/2011

-12

l

W5B

September 1-30, 2010

12

0

4n12011

0

11

l

W6B

October 1-31, 2010

3

-3

4/1212011

3

2

1

W7B

November 1-30, 2010

11

-14

4/27/2011

14

W8B

December 1-31, 2010

-5

-9

4120/2011

9

W9B

Mnrcl1 1-31, 2011

20

-29

5/18/2011

29

WlOB

April 1-30, 2011

20

-49

6/1512011

49

14

WllB

Mny 1-31, 2011

21

-70

7/1512011

70

18

W12B

June 1-30, 2011

19

-89

8/11/2011

89

19

Wl3B

July 1-31, 2011

21

-110

9/9/2011

110

21

W14B

August 1-31, 2011

13

-123

9/28/2011

123

Wl5B

September J-30, 2011

15

-138

10/19/2011

138

W16B

October 1-31, 2010

13

-151

11n12012

151

W17B

November 1-15, 2011

6

-157

11/1512011

157

Phase 3/4 Totals

157

7

4

-S

...

20
6
2

1

13
13

2

4

6

3

I

5

'.SL,·

.,

~l

·-,·

..

~-

1

32

s

Remarks
Initial rectification verifJCd Dcbco early
finish on March 11, 2011; +19TF
Oebeo gained 1 day on the schedule
Oebeo mitigated by performing Phase 4A
work couenrrent with Phases 1 ,2, & 3
Rdocalion or City Waler items delayed
completion or follow-on activities
Debco mitigated by working around City
Water issues, bot one day was stlll losL
Relocation or City Water items delayed
completion orrollow on activities
Dcbco was delayed working around City
Water; one day lost to weather
PH3 work was delayed; ROW issues
remained unresolved.
Dcbco miligated delay by performing work
over lhe winier shutdown period
Oebeo millgnled delays by working during
weather days
Changed coudilions cncounlered
for extra rock
Changed conditions and completion
or South end storm drain wom
Changed conditions and completion
of South end storm drain wom
Changed conditions and completion
of South end storm drain work
Addition or MH's in median lo
resolve utility confiicts
Dcbco was late in completing predecessor
activities to paving work
"Hump" at Falls; Dcbco paving; Dcbco
work concurrent with ROW and pcd. island
Ped. island at Caswell; Debc:o punchlist 11ml
demobilization

.::. ·,-11., -~•.
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·Idaho Transportation Department
Washington Street Reconstruction Project, Key No. 08469
Debco Construction's
Request for Equitable Adjustment
DRB Hearing
AugustS,2013
DAB Recommendations
1.0

INTRODUCTION

1.1

Project Overview

The work consisted of widening 1.1 miles of Washington Street in Twin Falls, ID to a 5-lane section
including, sidewalks, multi-use path, widening of bicycle lane, illumination, traffic signal reconstruction,
storm drainage, signing, asphalt pavement, pavement markings, raised medians, & intersection
improvements. The project Is known as Idaho Federal Aid Project No. STP-7072(101), In Twin Falls
County, Key No. 08469.

1.2

The Dispute

The Contractor claims that it was delayed and impacted throughout the life of the project by a severe
level of utility conflicts, design errors and changes, right-of-way errors, differing site conditions and
inordinately delayed responses by Idaho Transportation Department to all the foregoing impediments.
The Contractor asserts that these Issues changed the character of all the work under this contract.
ITD asserts that it has acknowledged entitlement for the proven impacts and has compensated Debco
for additional contract time and associated costs through change orders, force account, and quantity
overruns, and no further compensation ls due.

1.3

Disputes Review Board Hearing

The purpose of the ORB formal hearing was to address entitlement for the Request for Equitable
Adjustment presented by the Contractor.
The Contractor's Request for Equitable Adjustment and ITD's rebuttal were presented to the Disputes
Review Board (ORB) on August 5, 2013, at the ITD office in Boise, ID.
Disputes Review Board members: Craig Storti, Chairman, Norman Anderson, and John Beyer.

1.4

Abbreviations
Debco or Contractor
ITD or State
DRB or Board
TEorMKL
DSC
REA

Ascorp, Inc. dba Debco Construction, Inc.
Idaho Transportation Department
Disputes Review Board
Technical Expert
Differing Site Conditions
Request for Equitable Adjustment
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1.5

Questions for the Board

The Contractor has requested the Board to answer the following two questions. (Debco Post Hearing
Brief 8.20. 13 p-14)
ORB Question #1: Is Debee entitled to compensation for delays and impacts resulting from design
changes, utility difficulty, differing site conditions, and Interference from ITD?
Please note:
a. By "design changes" we intend to include not just changes motivated by defective plans and
specifications, but changes to the design whether or not the same was originally defective.
b. By 'utility interference" we intend to encompass the delays and interference from "utility
difficulty'' occurring despite Debee's best efforts, as well as the installation of entirely new
utilities which were added to the original design.
c. By "differing site conditions", we intend to encompass not just the Impact cost for added rock
excavation, but the impact cost of discovered subsurface utilities such as those identified
within page 3 of Exhibit 11, question #2.
d. By "interference from ITD" we intend to Include delayed responses and the failure of ITD
contract administration to enable the contractor to keep pace with the aggressive project
schedule.
ORB Question #2: Is Debee entitled to compensation for such costs impacting operations both on and
off the critical path?

1.6
DRB Review of the Issues
In the following summaries of the Debee's and ITD's positions and rebuttals, some sections are copied
word for word from Position Papers and/or Post hearing briefs. Other sections have been
paraphrased. Some sections have been omitted. It Is not the intent of the Board to recount In detail
each and every argument advanced by the parties. Nevertheless, the Board has considered all of the
documents and contentions set forth prior to the hearings as well as the testimony and documents
provided during and after the hearing.
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2.0

DEBCO QUESTION NO. 1

Question #1: Is Debco entitled to compensation for delays and Impacts resulting from design
changes, utility difficulty, differing site conditions, and interference from ITD?
2.1

Design Changes

By "design changesn we Intend to include not just changes motivated by defective plans and
specifications, but changes to the design whether or not the same was originally defective.
(Debco Post Hearing Brief 8.20.13, p-14)
2.1.1

Design Changes - Debco's Position

Debco Position Paper, 5.20.13, p-10
A pervasive design defect during the course of construction was that vertical roadway design
appeared to end at the limits of the construction, and did not accommodate the difference in
elevation between the limit of construction and the ROW line.
Specifically, the design slope of 4:1 from edge of the sidewalk to the edge of the ROW was
Impossible to construct without leaving a vertical ledge (up or down) at the edge of the ROW. The
slope would not "catch" at 4:1.
This resulted in a need for "on the fly" design changes and direction, including for example, the
acqulsltlon of ROW easements and changes to facilitate transitions from construction limits and
ROW boundaries.
However, the design changes and ROW easements were not delivered "on the fly." In addition, and
as further explained in attachments, in several locations the plans and the ROW agreements did not
coincide.
b. ROW Exemplar.
As set out in Exhibits "B" and "C" attached, details of pervasive such ROW conflicts are provided and
documented. An example Is offered here as REA item #40, Driveway Re-Designs. sta. 38 to 45.
Debco notified rro of REA Item #40 on August 26, 2010, forewarning that there are problems at sta.
44+50 that "we are going to run In to" and that "we need to look at this and probably many other
locations like this to solve whatever we can ahead of time." ITD did not resolve the problems "ahead
of time."
In a typical example of the preceding explanation, approach driveways In these areas did not
transition vertically from the ROW. But this was not the only type of related design error.
The driveway at station 38+25 was not shown on the plans and a change was required to Install the
same.
The driveway at 45+44 was designed and Installed at thirty feet wide, but was required to be i11stalled
at 38' to meet city code. Debco was directed to remove the approach and re-install the same at
greater width on October 191h.
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The driveway at sta. 43+75 was designed and constructed at 16' and It should have been 40': it was
removed and replaced under a directive of October 281h.
Direct cost to do the specific work was paid, but the cost of the Interference and inefficiency of the
forgoing specific errors, and the ROW Interference in general, has not been paid.
Debco Position Paper 5.20.13, p-12
In an attempt to address pervasive design deficiencies, numerous project components were redesigned during construction. Such re-design obviously Is compensable under the changes
clause, Standard Specification 104.03.
Debee Post Hearing Brief 8.20.13, p-1 0
ITD has acknowledged entitlement for design changes.
ITD correctly asserts that It acknowledged entitlement for design changes, but paid only for the
direct cost of such changes if the same impacted the critical path. (Emphasis added by ORB)
Despite ITD protestations, this issue appears to be rather straightforward. Debee reserved the
right to claim impact costs, and asserts entitlement here to the cost of impacts to both to critical
path and non-critical path items. Moreover, ITD at one time promised payment of and budgeted
payment for the cost impacts of utility and design changes. (Emphasis added by ORB)

2.1.2

Design Changes - ITD's Position

ITD Position Paper6.14.13, p-11
Re-Design During Construction Operations
30 of the 124 delay items were re-designs. Of these 30 items the majority were adjusting storm
sewer elevations to avoid conflicts with existing large diameter water lines and sewer lines. The
majority of the redesign revisions were minor (storm sewer grade adjustments or realignment,
adding manholes, providing a new station for the item prior to Installation) and were resolved in a
limely manner,
Debee's Position Statement indicates the following:

1.

In an attempt to address pervasive design deficiencies, numerous project components
were redesigned during construction. Such re-design obviously Is compensable under the
changes clause, Standard Specification 104.03, •

Section 104.03 part 5 and 6 address this issue as follows:
5. If the alterations or changes In quantities significantly change the character of the work
under the contract, whether or not changed by any such different quantities or alterations,
an adjustment, excluding loss of anticipated profits, will be made to the contract. The
basis tor the adjustment shall be agreed upon prior to the performance of the work. If a
basis cannot be agreed upon, then an adjustment will be made either for or against the
Contractor in such amount as the Engineer may determine to be fair and equitable or on a
force account basis as provided under Subsection 109.03.
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6. If the alteration or changes in quantities do not significantly change the character of the
work to be performed under the contract, the altered work will be paid for as provided
elsewhere In the contract.
Thus, unless the re-design is a "significant change" to the character of the work under the contract
then the associated work is not eligible for an adjustment. However, it is eligible to be paid for as
provided elsewhere in the contract.
The requested equitable adjustments associated with re-design of the project Include storm drain
redesign and alignment adjustments, approach adjustments, traffic island access adjustment, and
the Falls Ave West profile adjustment. Upon notification of conflicts or Issues ITD researched,
coordinated, and developed adjustments as needed to address these Issues. The issues were
prioritized based on their Impact to the critical path Items.
ITD Post Hearing Brief 8.20.2013, p-5
Design and Row Alterations
Changes In the design were addressed as change orders and compensated accordingly. To date
there are 38 change orders for this project totaling $1,574,027.43 and providing an additional 104
working days added to the Contract Time. Design changes were associated with storm drain
redesign and alignment adjustments, approach adjustments, traffic island access adjustment, and
the Falls Ave West profile adjustment. The majority of the design revisions were minor (storm
sewer grade adjustments or realignment, adding manholes, adjusting locations prior to Installation)
and were resolved in a timely manner. Upon notification of conflicts or issues ITD researched,
coordinated, and developed adjustments as needed to address these issues. The issues were
prioritized based on their impact to the critical path Items.
Other than the easements for the relocated storm sewer line and associated pond for the north
end of the project and additional right of way for the signal control cabinet at Falls Avenue, no
additional right-of-way was obtained on the project. The contract provided right-of-way and
temporary construction easements for the project work. For the Installation of the 4:1 slopes, ITD,
as a courtesy, obtained Right of-Entry Agreements notifying the property owner of the impending
4:1 slope construction behind the sidewalk on their property within the temporary construction
easements.

2.1.3

Design Changes- DAB Discussion

Sections 104.02 and 104.03 define Variation in Quantities" and "Changes and Extra Work." Section
104.02 and 104.03 further define the conditions where the Contractor is entitled to submit a proposal
for an Increase or decrease in the contract amount and/or Increase or decrease In Contract time.
ITD's Post Hearing Brief, Page 1, first paragraph, states:
/TD acknowledges entitlement for the proven impacts and has compensated Debco for additional
contract time and associated costs through change orders, force account, and quantity overruns.

Therefore, the Board finds that there is entitlement for additional contract time, and related impact
costs to the unchanged work resulting from Change Orders and Force Account directed by ITD and as
provided In Sections 104.02 and 104.03, Including the "Design changes (that) were associated with
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stonn drain redesign and alignment adjustments, approach adjustments, traffic island access
adjustment, and the Falis Ave West profile adjustment" as noted in ITD's Post Hearing Brief 8.20.2013
page-5, penultimate paragraph.
ITD Position Paper 6.14.13, p-12, first full paragraph, states that "... unless the re-design is a
"significant change" to the character of the work under the contract then the associated work is not
eligible for an adjustment."
While this statement is correct, if the Engineer delayed "all or any portion of the work" while performing
redesign, then there Is entitlement for increased time and/or added costs as provided In Section
105.01, subparagraph 2 and 3.
2. If the performance of all or any portion of the work Is suspended or delayed by the Engineer
for an unreasonable period of time (not originally anticipated, customary, or inherent to the
construction industry) and the Contractor believes that additional compensation and/or
contract time is due as a result of such suspension or delay, the Contractor shall submit to
the Engineer in writing a request for adjustment within seven calendar days of receipt of
the notice to resume work. The request shall set forth the reasons and support for such
adjustment. (Emphasis added by ORB)

3. Upon receipt, the Engineer will evaluate the Contractor's request. If the Engineer agrees
that the cost and/or time required for the performance of the contract has increased as a
result of such suspension and the suspension was caused by conditions beyond the
control of and not the fault of the Contractor, its suppliers, or subcontractors at any
approved tier, and not caused by weather, the Engineer will make an adjustment and
modify the contract in writing accordingly. The Engineer will notify the Contractor of the
determination whether or not an adjustment of the contract is warranted. (Emphasis added
by ORB)
Therefore, the Board finds that if the Engineer suspended or delayed any portion of the work, there is
entitlement for additional compensation and/or contract time for the changed and/or unchanged work.
This would include the issues that ITD classified as not being a "significant change", provided that the
Contractor can demonstrate the related additional compensation and/or contract time and the
Contractor has met the other requirements on the Contract.
As such, there may be additional time, and related impact costs that flow from the changed ROW
issues, changed work, 4:1 slopes, grade changes, approaches, as well as other issues.

2.2

Utility Interference

By 'utility interference" we intend to encompass the delays and interference from "utility difficulty"
occurring despite Debco's best efforts, as well as the installation of entirely new utilities which
were added to the original design. (Debco Post Hearing Brief 8.20.13 p-14)
Debee's Position
Debco asserts that despite its best efforts, this project was afflicted with a high level of utility conflicts.
Those conflicts delayed and disrupted Debee's work resulting In added time and expense to perform
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the work. The majority of the issues stern from the coordination of new or unknown utilities, and the
time required for the design changes that resulted from the unknown utlllty conflicts.
Further, Debee asserts that ITD Is responsible for making the necessary arrangements with the utility
companies for the removal and relocation of any unknown utility facilities.
ITD's Position
ITD has acknowledged enlltlement for the proven impacts and has compensated Debee for additional
c?ntract time and associated costs through change orders, force account, and quantity overruns.
Debee is contractually obligated to address utility coordination and utility conflicts, and make arrangements with the utility owner for the relocation or adjustment for all known and unknown utilities.
Debee is not entitled to compensation for impacts associated with the utilities.

2.2.1

Utility Interference Responsibility for Utility Coordination. Debee Was "Proactive" In
Utility Coordination

2.2.1.1 Utility Interference Responsibility for Utility Coordination. Debco Was "Proactive" In

Utility Coordination - Debco Position
Debco Position Paper 5.20.13, pages 5-7
Project Special Provision 105.07 (Sheet 11) contemplates that some utilities will be removed
before and some after construction begins, and another Special Provision (Sheet 10A) requires
the contractor to designate a representative to communicate with the utility and the engineer and,
to coordinate any change orders.
Standard Specification 105.07 addresses the respective obligations of each party regarding
utilities. The Contractor is to:
I.

Coordinate with utilities.

II.

Provide sufficient time in his schedule to relocate utilities.

Ill.

Notify utilities of need to schedule and perform work and to locate utilities.

IV.

Cooperate. (Emphasis original)

As to ITD, if a delay occurs by reason of utilities which are not show on the plans, then ITD is to
make arrangements to relocate or adjust the faci!ity. The Contractor does not have the ability to
contract with and compensate the utility for relocation work. (Emphasis original)
We agree that if utility delays occur as a result of the Contractor's failure to communicate,
coordinate, and schedule ... " then the delays are not compensable. However, Debee was found to
be "... proactive and identified as many utility conflicts in advance as possible. MKL Report, Exhibit
D. page 72. Further, "Debee's efforts to mitigate delays and disruptions were admirable ... " Id Al
73. Finally, even ITD agreed that the contractor was pretty good In communicating with utilities.
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If Debco acted properly, the contract requires compensation. See Standard Specification 105.07.
If a delay occurs by reason of utilities not shown on the plans, the matter is to be compensated as
a change under 104.03. Id. at page 29. If delays occur "... as a result of the failure of the utility
facility to remove, relocate or adjust utility facilities within specified times .. ." then a time
adjustment is appropriate. Id. And generally, if a loss occurs ·... which could not have been
avoided by the judicious handling of Its forces ... " an adjustment will be made to the· contract. Id.
It is similarly worthy of note that contractual limitations on recovery of costs are ineffective to bar
recovery for risks which Debco did not agree to assume. See, e. g. Grant Construction Co. v,
Burns., 92 Idaho 408 (1968}; [Recovery allowed for ITD failure to make timely arrangements with
utilizes for relocation].
--End of Citation-Debee asserts that it did perform the coordination In compliance with the Contract and Debee did
judiciously handle its forces and equipment. However, Debco was not able to avoid the losses that it
incurred.
Debco Position Paper 5.20.13, p-8
Finding and Opinion of Independent Technical Evaluation.
ITD and Debco engaged MKL, Associates, LLC (the "TE"} to perform an Independent technical
review of the project under Standard Specification 105.19. The Independent review was recently
completed.
Among other things, the TE concluded that: "This project was afflicted with what MKL would
classify as a severe level of utility conflicts and design changes. In July, 2010, for example, issues
arose at the rate of more than one per work day. Twenty-nine separate issues developed in July,
2010. Even during months when fewer Issues arose, numerous unresolved issues from previous
months continued to create havoc on the orderly sequencing and completion of the work.
Unresolved issues were major impedances to timely completion of the project." (Emphasis
original) (See Page 72 of the TE report, a copy of which is attached as Exhibit 11 D11}
And further: "The lack of design coordination between the new utilities and the existing utilities was
a continuous problem, on every phase of the project. It is MKL's opinion, based on review of the
project records and other evidence reviewed, that the responsibility for this issue rests with the
design Engineer of Record. It appears that Debeo was proactive and identified as many conflicts
In advance as was possible. Although most utility conflicts were secondary drivers of delay to a
few major issues, dealing with the utility conflicts was a constant disruption throughout the
project." (Exhibit "D", Page 72),
Debee Post Hearing Brief 8.20.13, p-2
Debco was "proactive" in utility coordination.
ITD has been known to comment that Debco did a pretty good job of utility coordination. ITD has
not rebutted the conclusion of the Independent TE that "... Debco was proactive in addressing as
many conflicts In advance as was possible.~.. [but] dealing with utility conflicts was a constant
disruption throughout the project." ITD has not rebutted the findings of the TE that Debco's
attempts to mitigate delays and disruptions were "admirable", but "... often squandered by other
problems on the project for which Debee was not responsible."
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Had ITD (which had the leverage of a contractual relationship with utilities) made "arrangements"
with said utilities, It would have made a huge difference.
The crux of the entire matter Is that Debee did all they could, and did a good (job), and
nonetheless sustained a loss.
Debee Post Hearing Brief 8.20.13, p-4
Despite coordination, Debee sustained a loss It could not have avoided by reason of utility
difficulty. If Debee sustained a loss it could not avoid by judicious handling of forces, it is entitled to
compensation under 105.07.

2.2.1.2 Responsibility for Utility Coordination -ITD Position

ITD Position Paper, 6.14.13, p 6-7
Utility Interference: Utility relocations, removals and adjustments were anticipated on the project.
Section 105.07 In the Special Provisions Indicates that utilities will be adjusted during the
construction of the project. The Special Provisions also require Debee to provide a Utility
Coordinator for the project. The contract documents clearly show that utilities would be
encountered on the project and that Debee would be responsible to coordinate with the utilities
regarding the utility work within the project. If delays occur then Debee is to show that the
construction work was actually delayed by the utility, that they did everything to minimize the
delay, and that a loss occurred as a result. Contrary to Debee's statement, as the responsible
agent Debee assumes the risk that comes with the utility coordination and utility work. Debee
accepted the responsibility and associated risk when they signed the Contract.
Section 105.07 Utility Facilities In conjunction with the Section 105.07 Special Provision and
the Utility Coordinator Provided by the Contractor requirement in the Contractor Notes address
the requirements associated with the utilities In the project. It Is apparent that utility removals,
relocations, and adjustments were anticipated on this project based on the requirement for a
Utility Coordinator, the number of utilities and activities shown in the utility plans, and the
number of utilities llsted In the special provisions.
Section 105.07 lines 23 to 27 address Debee's responslblllty In coordinating relocation of utilities
as follows, "If a utility facility is encountered and is not shown on the plans or mentioned in the
special provisions as requiring relocation or adjustment, but must be relocated or adjusted to
permit prosecution of the work, the Contractor shall immediately notify the Engineer so
arrangements to relocate or adjust the utility facility can be made with the utility owner." The Utility
Coordinator Specification which overrides the specifications states the Utility Coordinator Is to
"Coordinate with Utilities and Engineer to resolve all utility conflicts and for any needed Utility
Change Orders." Thus if there is a utility conflict or a utility facility not shown on the plans or
mentioned In the Special Provisions that is to be relocated or adjusted then the Utility Coordinator
Is to coordinate the resolution of the conflict. On a regular basis Debee would immediately contact
the utility when a conflict was encountered and coordinate the relocation or adjustment as required
above. Only on occasions where the utility relocation or adjustment was not feasible was the
Engineer contacted to provide redesign to avoid the utility conflict. Thus it is Debee's responsibility
to coordinate and make arrangements In addressing utility conflicts.
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Debco introduced the Grant Construction v. Burns court case as part of the ORB Position
Statement and in the ORB presentation to support their stand that ITD is responsible for utlllty
relocation coordination. This case dated July 25, 1968 is more than 45 years old and does not
reflect the contract structure evident In the Washington St. N., Twin Falls contract. While general
legal principles are noted, the case is not determinative of the present dispute because the
contract between the parties is significantly different (i.e., Grant focuses on the Department's
obligation to coordinate and schedule utility relocation, while it's actually Debee that is
contractually obligated in the present situation). The Grant case does not preempt the present
allocation of contract responsibllitles.
ITD Position Paper, 6.14.13, pages 8-9
Of the 124 individual impacts, 54 were associated with utilities. As previously indicated there Is no
compensation associated with the utility impacts unless it Is unknown and the associated work is
performed by Debco. Following is Debco's Position Statement regarding risk. (Emphasis added by
ORB)

1.

"It Is similarly worthy of note that contractual limitations on recovery of costs are
ineffective to bar recovery for risks which Oebco did not agree to assume, See, e. g,
Grant Construction Co. v Bums., 92 Idaho 408 (1968); [Recovery allowed for /TD
failure to make timely arrangements with utilizes for relocation]."

Contract Law addresses this issue with utility relocation activities, The 2004 Selected
Studies in Transportation Law, Volume 1, Construction Contract Law, page 5-29:

"The rule that an owner is not vicariously liable for its various contractors applies to
utility relocation work. Generally, an owner does not owe a duty to Its prime
contractor to ensure timely relocation of utilities while the prime is performing its
contract."
This is further explained in the case White Oak Corporation v. Department of Transportation. 217
Conn, 281 where the Contractor was allowed excusable delay for utility relocation impacts but not
allowed compensation based on the utility relocation impacts, (Emphasis added by ORB)

2.2.1,3 Responsiblllty For Utility Coordination - DAB Discussion

The Contract Special Provision provides:
The Contractor shall provide an individual whose primary responsibility is to coordinate project
activities with each Utility Company and the Railroad Company that affect utility facilities or railroad
property. This Individual shall be readily available by telephone whenever there are activities
on the project by the Contractor, Subcontractor, lower-tier subcontractor, Utility Company, or
Railroad Company. (Section 105.07, 4h paragraph)
The Contractor does not deny its responsibility for utility coordination.
ITD questions Debee's level of coordination. ITD questions if there was sufficient time in Debee's
schedule to allow the utilities to perform Its work. ITD questions if Debee provided timely notice to the
utilities to perform their work.
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Debco asserts that it met the coordination requirements and Debco Judiciously handled lts forces to
avoid a utility delay.
In responding to this issue, the Board gives great weight to the opinion of the Technical Expert. The
TE was jointly hired by Debee and ITD to evaluate the delays and disruptions and spent many hours
reviewing the contact records as well as reviewing a draft report with the parties. The TE provides the
following findings and opinions in its report.
MKL Final Report 3.03.13, p-72
4. The lack of design coordination between the new utilities and the existing utilities was a
continuous problem on every phase of the project. It Is MKL's opinion, based on review of the
project records and other evidence reviewed, that the responsibility for this Issue rests with the
design Engineer of Record. It appears that Debee was proactive and Identified as many conflicts
in advance as was possible, Although most utility conflicts were secondary drivers of delay to a
few major Issues, dealing with the utility conflicts was a constant disruptjon throughout the project.
(Emphasis added by ORB)
ITD Position Paper 6.14.13, p-1 o
The TE Report provided evaluation and schedule analysis using window analysis. For the month
of July (W02) the TE Report identifies no less than 29 separate Issues yet the Report also
Indicates Debee was able to Improve the contract schedule at the same time that these disruptive
issues occurred. The TE report detailed description for work performed in July 2010 as follows:

"Mitigation of Delay: Despite no Jess than 29 separate and highly disruptive issues that
developed during this period, Debco was able to gain time on the Phase 1, 2 schedule by
prosecuting Phase 2 work concu"ently with Phase 1.
This comment supports Debee's position that It judiciously handled Its forces to avoid a utility delay, at
least for July 2010.
While the TE report doesn't directly state that Debco met the coordination requirements, or that Debco
judiciously handled its forces to avoid a utility delay, it does provide a perspective from a neutral that
was hired to evaluate the delays and assign responsibility for those delays.
The Board finds that ITD has not demonstrated that Debee was not in substantial compliance with the
coordination requirements of the Contract. Further, the Board finds that ITD has not demonstrated
that Debco did not judiciously handle its forces to minimize utility delays.
If ITD can provide evidence that Debee did not provide adequate lime in its schedule to allow the utility
to remove or relocate Its facilities, or If ITD can demonstrate that Debee did not judiciously handle its
forces to mitigate potential delays that can be part of ITD's schedule delay analysis when the quantum
issue is heard. Both days of delay and cost are quantum issues.
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2.2.2

Responsibility for Making Arrangements for Unknown Utilities

2.2.2.1 Responsibility for Making Arrangements for Unknown Utilities - Debco Position

Debco asserts that when new or unknown utility facilities were encountered, It was the Engineer's
responsibility to make arrangements to relocate or adjust the utility facility with the utility owner.
Debco asserts that ITD failed to make those arrangements with the utility owner to relocate or adjust the
utillty facility as required in Section 105.07.
If a utility facility is encountered and is not shown on the plans or mentioned in the special provisions
as requiring relocation or adjustment, but must be relocated or adjusted to permit prosecution of the
work, the Contractor shall immediately notify the Engineer so arrangements to relocate or adiust the utility
facility can be made with the utility owner. This work will be performed either by others at no cost to the
Contractor, or shall be performed by the Contractor and will be paid for as extra work as provided in
Subsection 104.03. (Emphasis added)
Debco Post Hearing Brief 8.20.13, p-4, last paragraph
.... ITD's denial of any responsibility to engage utilities is evidence here of the extent to which ITD
did engage utilities to make arrangements on this project. ITD is simply wrong to deny any
requirement to assist in utility relocation. If utility facilities not specified for relocation must In fact
be relocated or adjusted, the standard specification requires the Contractor to notify the
"Engineer'', so that the Engineer might make "arrangements" with "utility owners. The requirement
that the Contractor provide a utility coordinator does not enable the utility coordinator to contract
with the utilities, or to enforce the contract.

2.2.2.2 ResponslblUtv for Making Arrangements for Unknown Utilities - ITD Position

ITD asserts that the Contractor is to make all arrangements to accommodate all unknown utilities.
ITD Post Hearing Brief 8.20.13, p-4, States:
Section 105.07 lines 23 to 27 address Debco's responsibility in coordinating relocation of
utilities as follows, :it a utility facility is encountered and Is not shown on the plans or
mentioned In the special provisions as requiring relocation or adjustment, but must be
relocated or adjusted to permit prosecution of the work, the Contractor shall immediately notify
the Engineer so arrangements to relocate or adjust the utility facility can be made with the
utility owner." The Utility Coordinator Specification which overrides the specifications states
the Utility Coordinator ls lo "Coordinate with Utilities and Engineer to resolve all utility conflicts
and for any needed Utility Change Orders." Thus if there is a utility conflict or a utility facility
not shown on the plans or mentioned in the Special Provisions that is to be relocated or
adjusted then the Utility Coordinator is lo coordinate the resolution of the conflict. On a regular
basis Debco would Immediately contact the utility when a conflict was encountered and
coordinate the relocation or adjustment as required above. Only on occasions where the utility
relocation or adjustment was not feasible was the Engineer contacted to provide redesign to
avoid the utility conflict. Thus it is Debco's responsibility to coordinate and make arrangements
in addressing utility conflicts. (Emphasis added by DRB)
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2.2.2.3 Responsibility For Making Arrangements For New Or Unknown Utilities - DAB
Discussion

ITD Post Hearing Brief 8.20.2013, p-4, second paragraph, states:
Section 105.07 lines 23 to 27 address Debee's responsibfllty In coordinating relocation of
utilities as follows, "If a utility facility Is encountered and Is not shown on the plans or mentioned in
the special provisions as requiring relocation or adjustment, but must be relocated or adjusted to
permit prosecution of the work, the Contractor shall immediately notify the Engineer so
arrangements to relocate or adjust the utility facility can be made with the utility owner."
The Utility Coordinator Specification which overrides the specifications states the Utility
Coordinator is to "Coordinate with Utilities and Engineer to resolve all utility confllcts and for any
needed Utility Change Orders." Thus if there is a utility conflict or a utility facility not shown on the
plans or mentioned In the Special Provisions that Is to be relocated or adjusted then the Utilit\!
Coordinator is to coordinate the resolution of the conflict. (Emphasis added)
The Board agrees with ITD that if a utility facility is encountered and it Is not shown on the plans or
mentioned In the special provisions, the Contractor's Utility Coordinator Is required to "Coordinate with
Utilities and Engineer to resolve all utility conflict and for any needed Utility Change Orders."
However, Section 105.07 does not require the Contractor's Utility Coordinator to make the
arrangements with the utility owner to relocate or adjust the utility facility. Further, there Isn't anything
in the Utility Coordinator special provision that states or implies that the Utility Coordinator is to make
arrangements with the utility owner to relocate or adjust the utilities that are not shown on the plans or
mentioned in the special provisions as requiring relocation or adjustment.
The "Utlllty Coordinator" Special Provision does not override or eliminate the section of 105.07 which
states that the Contractor is to "immediately notify the Engineer so arrangements to relocate or adjust
the utility facility can be made with the utility owner." A Special Provision does have a higher status
than a Standard Specification when they are in conflict. However, in this case, the Special Provision
and the Standard Specification are not In conflict. The Special Provision and the Standard
Specification both apply to this issue.
Therefore, If a utility facility is encountered and Is not shown on the plans or mentioned in the special
provisions as requiring relocation or adjustment, but must be relocated or adjusted to permit
prosecution of the work, the Contractor shall immediately notify the Engineer so that the Engineer can
make arrangements to relocate or adjust the utility facility can be made with the utility owner.
It is the Engineer that makes arrangements with the utility to relocate or adjust the utility facility.

However, the Contractor must still coordinate with the Utilities and the Engineer to resolve all utility
conflict and for any needed Utility Change Orders.
The ORB finds that if a utility facility Is encountered and Is not shown on the plans or mentioned in the
special provisions as requiring relocation or adjustment, but must be relocated or adjusted to permit
prosecution of the work:
-The Contractor shall Immediately notify the Engineer to make arrangements with the utility owner.
-The Engineer makes arrangements with the utility owner for relocation or adjustment.
-The Contractor coordinates with Utilities and Engineer to resolve all utility conflict and for any
needed Utility Change Orders.
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2.2.3

Listed Utilities

2.2.3.1 Listed Utilities - Debco Position

From Debee's 8.05.13 Power Point Presentation: #22:
ITD's Position Paper, Page 7, states "For this project the utility facilities were listed In the special
provision. Thus, there were no unknown utility facilities encountered."
Debee Rebuts:
The only "utility facility'' added In the special provisions Is Quest, southbound lanes.

'

At the hearing, Debee verbally argued that the list of utility owners and contacts Is not a list of utility
features on the project. Debee argues that ITD is unreasonable when they assert that any utility
feature that Is the property of a listed owner is considered as a "known" facility even 1f it Is not shown
on the plans or elsewhere in the special provisions.
From Debee's 8.05.13 Power Point Presentation #23:
A "utility facility" is not a "utility owner".
From Debee's 8.05.13 Power Point Presentation #24:
But numerous "utility faclllties on site did require relocation or adjustment
and were .QQ1 "shown on the plans as requiring relocation or adjustment.."

2.2.3.2 Listed Utilities - ITD Position

ITD Post Hearing Brief 8.20.2013, p-4, 1st full paragraph asserts:
Section 105.07 of the Special Provisions lists the Utility Facilities known to be on the project and
provides contact Information for coordinating the utility work and utility conflicts. Lines 45 to 53 of
this special provision indicate the anticipated utility work schedule associated with these utility
facilities. It is apparent that utility work was anticipated to occur during the construction
operations.
ITD Position Paper 6.14.13, p-7
Debee makes the following proclamation regarding reimbursement for utility Impacts in their
Proposal Statement:
"If a delay occurs by reason of utilities not shown on the plans, the matter fs to be
compensated as a change under 104.03"

This statement is not correct and Is not consistent with the specification. Section 105.07 clearly
identifies that the only time Debee Is eligible for reimbursement for an unknown utility Is when
Debee performs the relocation or adjustment work. For this project all of the utility facilities were
listed in the special provision. Thus there were no unknown utility facilities encountered. Following
Is the portion of section 105.07 addressing this topic:
If a utility facility is encountered and Is not shown on the plans or mentioned in the special
provisions as requiring relocation or adjustment, but must be relocated or adjusted to
permit prosecution of the work, the Contractor shall Immediately notify the Engineer so
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arrangements to relocate or adjust the utility facility can be made with the utility owner.
This work will be performed either by others at no cost to the Contractor, or shall be
performed by the Contractor and will be paid for as extra work as provided in Subsection
104.03.

2.2.3.3 Listed Utilities- DRB Discussion

ITD Position Paper 6.14.13, p-7, 4th full paragraph, states:
... Section 105.07 clearly identifies that the only time Debco is eligible for reimbursement for an
unknown utility Is when Debee performs the relocation or adjustment work. For this project all of
the utility facilities were listed in the special provision. Thus there were no unknown utlllty facllltles
encountered.
At the hearing, ITD also stated that if a Utility is listed in Special Provision, Subsection 105.07 - Utility
Facilities, then any utllity feature belonging to a listed utility company is presumed to be a known utility
feature, even if that utility feature Is not shown on the plans or elsewhere In the Special Provisions.
The ORB believes this Is an overly broad interpretation of the Contract.
Section 105.07 of the Special Provisions, lines 2-44, is only a listing of the utility companies known to
be on the project and provides contact information for coordinating the utility work and utility conflicts.
Lines 45 to 53 of this special provision Indicate the anticipated utility work and anticipated schedules
for the relocation associated with these utility facilities. The utility work listed on lines 45 to 53 should
have been anticipated by the Contractor and is not an unknown utility facility.
The DAB finds that lines 2 to 44 of the Special Provision do not list "utility facilities". The list Is the
name of the utility owners and contacts. That is not the same as the facility. The facility is the
physical structures and features owned by the utility owner. Lines 45 to 53 of the Special Provision
lists both anticipated utility relocation work and anticipated schedules for relocation work by the utility
companies.

2.2.4

Payment for Impact of Unknown Utlllties

2.2.4.1 Payment for Impact of Unknown Utilities -Debco Position

Debee Position Paper 5.20.13, p-6
If Debco acted properly, the contract requires compensation. See Standard Specification Section
105.07. If a delay occurs by reason of utilities not shown on the plans, the matter Is to be
compensated as a change under 104.03. Id. at page 29. If delays occur "... as a result of the fallure
of the utility facility to remove, relocate or adjust utility facilities within specified times ... " then a time
adjustment is appropriate. Id. And generally, if a loss occurs ·...which could not have been avoided
by the judicious handling of its forces ... " an adjustment will be made to the contract. Id.

It is slmilarly worthy of note that contractual limitations on recovery of costs are ineffective to bar
recovery for risks which Debee did not agree to assume. See, e. g. Grant Construction Co. v.
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Burns., 92 Idaho 408 (1968); [Recovery allowed for ITD failure to make timely arrangements with
utilizes for relocation].

Debee asserts that It did perform the coordination In compliance with the Contract and Debee did
judiciously handle its forces and equipment. However, Debee was not able to avoid the losses that it
incurred.

2.2.4.2 Payment for Impact of Unknown Utilities •ITD Position

ITD Position Paper 6.14.13, p-7
Debee makes the following proclamation regarding reimbursement for utility impacts in their
Proposal Statement:

"If a delay occurs by reason of utilities not shown on the plans, the matter is to be
compensated as a change under 104.03"
This statement is not correct and is not consistent with the specification. Section 105.07 clearly
identifies that the only time Debee is eligible for reimbursement for an unknown utility is when
Debee performs the relocatlon or adjustment work. For this project all of the utility facilities were
listed in the special provision. Thus there were no unknown utility facilities encountered. Following
is the portion of section 105.07 addressing this topic:

If a utility facility Is encountered and is not shown on the plans or mentioned In the special
provisions as requiring relocation or adjustment, but must be relocated or adjusted to
permit prosecution of the work, the Contractor shall immediately notify the Engineer so
arrangements to relocate or adjust the utility facility can be made with the utility owner.
This work will be performed either by others at no cost to the Contractor, or shall be
performed by the Contractor and will be paid for as extra work as provided in Subsection
104.03.

2,2.4.3 Payment for Impact of Unknown Utilities- ORB Discussion

ITD Position Paper 6.14.13, p-7
Debee makes the following proclamation regarding reimbursement for utility impacts In their
Proposal Statement:

"If a delay occurs by reason of utilities not shown on the plans, the matter is to be
compensated as a change under 104.03"
This statement Is not correct and Is not consistent with the specification. Section 105.07 clearly
identifies that the only time Debee is eligible for reimbursement for an unknown utility is when
Debee performs the relocation or adjustment work. (Emphasis added by DRB)
ITD made this assertion based on based in the fourth paragraph of Section 105.07 regarding unknown
utilities.
If a utility facility is encountered and is not shown on the plans or mentioned in the special
provisions as requiring relocation or adjustment, but must be relocated or adjusted to permit
prosecution of the work, the Contractor shall Immediately notify the Engineer so arrangements to
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relocate or adjust the utility facility can be made with the utility owner. This work will be performed
either by others at no cost to the Contractor, or shall be performed by the Contractor and will be
paid for as extra work as provided in Subsection 104.03. (Emphasis added by ORB)
ITD has Interpreted the term "this work" to include any time or costs incurred by the Contractor when
the unknown utility is relocated or adjusted by the utility owner. This interpretation of the Contract is
too narrow.
By definition, this is a utility relocation or. adjustment that was not shown on the plans or mentioned in
the special provisions. The Contractor could not plan for or coordinate the relocation work until after
the unknown utility was discovered. While the Contractor must now coordinate the utility relocation or
adjustment work, and must adjust the Contractor's work to minimize the Impact of the unknown utility,
the Contractor is still entitled to a contract adjustment as provided elsewhere In Section 105.07.
The ORB finds that where the Contractor could not anticipate an unknown utility relocation, and if "the
Contractor has sustained a loss which could not have been avoided by the judicious handling of
forces, equipment and plant, an adjustment, excluding loss of anticipated profit," should be made to
the contract.

2.2,5

Prolect Utilities Were Not Removed or Relocated as Specified by Either Part\!

2,2.5.1 Pro!ect Utilities Were Not Removed or Relocated as Specified by Either Party- Debee
Position

Debee Post Hearing Brief 8.20.13, p-5
"If performance of the Contractor's work is delayed as a result of the failure of the utility facility to
remove, relocate or adjust utility facilities within the specified times, a time adjustment will be
granted ..•. " Standard Specification 105.07.
Debee asserts that it specified reasonable times for the utility to be removed and ITD asserts that
no times were specified In its contract for utility removal. This argument too is perhaps
unnecessary, because utility relocations did not occur either within Debee's specified times, or
within the time necessary to allow completion within the i 40-day deadline specified by /TD.
Debco has entitlement under the specification.

2.2.5.2 Project Utilities Were Not Removed or Relocated as Specified by Either Party • ITD
Position

!TD Position Paper, 6.14.13, p-7
The Section 105.07 Special Provision identifies the known utilities within the project and the
anticipated work schedules for the project. The special provisions Indicate utilities would be
relocated by the owner during construction ·operations. There are no specified times for utility
facilities to remove, relocate, or adjust utility facilities identified in the special provisions or utllity
agreements. It is Debee's responsibility to coordinate with the utilities and provide sufficient time
and notification for the utilities to perform their work.
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/TD Position Paper 6. 14. 13, p-9
Debco Is required to provide adequate time for utility relocations as stated in Section 105.07.
The Contractor shall coordinate project operations, including subcontractors, with the
owners of utilities identified on the plans and special provisions, and owners of any
unidentified utilities found during construction. The Contractor's coordination of project
operations shall Include:
1. Coordinating when and providing sufficient time In the schedule as required for
each utility owner to perform their work.
2. Sufficient prior notification of when utilities need to schedule and perform their work
as required by each utility owner.

3. Notification of the utility owners, In accordance with Title 55, Chapter 22, Idaho

Code.

2.2.5.3 Project Utilities Were Not Removed or Relocated as Specified by Either Party- DRB
Discussion

The DAB understands Debee's. position as:
• The Contract does not specify times limits for the utilities to relocate or adjust its facilities.
• Debco specified reasonable times for the utilities to relocate or adjust Its facilities.
• However, the utilities did not relocate or adjust its facilities within the reasonable times
specified by Debco.
Therefore, Debco is entitled to a contract adjustment.
Additionally, the utilities did not get their facilities relocated or adjusted within the 140 working days
time limit established by ITD.
There are no specified times for utility facilities to remove, relocate, or adjust utility facilities identified
in the special provisions or utility agreements. It is Debee's responsibility to coordinate with the utilities
and provide sufficient time and notification for the utilities to perform their work.
The DAB believes these issues are discussed elsewhere in this report and there would be no benefit
in restating those discussions.

2.2.6

Project Utilit!es Were Not Removed or Relocated Within a Reasonable Time

2.2.6.1 Project Utilities Were Not Removed or Relocated Within a Reasonable Time - Debco
Position

Debco Post Hearing Brief 8.20.13, p-6
Even If one accepts ITDs' argument that no contract time was specified for utility removal, the law
would nonetheless Impose a reasonable time. Curzon v. Wells Cargo, Inc., 86 Idaho 38, 43
(1963). The "reasonable time" imposed would be determined by the subject matter of the contract,
the situation of the parties, and the circumstances attendino performance. Id. One might
ORB Recommendations 9/24/2013

18

000089

reasonably observe that the situation of the parties and the circumstances attending performance
would Include the 140-day contract completion deadline. Utilities not removed, relocated or
adjusted within suttlcient time to reasonably allow completion within the contract-deadline, could
not be deemed to have been removed within a reasonable time.
Debco ls entitled to relief because utility relocation and adjustment were not performed within a
reasonable time.
The "reasonable time" logic was Indirectly accepted by ITD. In response to Mr. Simpsons'
question, Mr. Stacey acknowledged that the failure of a utility to relocate or adjust within 4 years
would be compensable, because 4 years would not be a reasonable time. Nor would removal in
139 work days be a reasonable time. The failure to relocate or adjust so as to reasonably
accommodate contract deadlines Is similarly unreasonable and Debco is entitled to compensation
on this basis as well.

2.2.6.2 Project Utilities Were Not Removed or Relocated Within a Reasonable Time. • ITD
Position

/TD Position Paper, 6.14.13, page 7
The Section 105.07 Special Provision Identifies the known utilities within the project and the
anticipated work schedules for the project. The special provisions indicate utilities would be
relocated by the owner during construction operations. There are no specified times for utility
facilities to remove, relocate, or adjust utility facilities identified In the special provisions or utility
agreements. It is Debee's responsibility to coordinate with the utilities and provide sufficient time
and notification for the utilities to perform their work.

Based on the Special Provision requiring a dedicated Utility Coordinator it is apparent that utilities
were anticipated to be an Issue requiring dedicated attention. As indicated In the contract Debco is
responsible for the coordination of utility activities within the project. Upon signing the contract and
per section 104.01 Debco committed to:
provide for the construction and completion in every detail of the work described.
The Contractor shall furnish all labor, materials, equipment. tools, transportation
and supplies required to complete the work in accordance with the plans,
specifications and terms of the contract.

2.2.6.3 Project Utilities Were Not Removed or Relocated Within a Reasonable Time. - ORB
Discussion

ITD asserts that because there are no specified times for utility facilities to remove, relocate, or adjust
utility facilities in the Contract. Debco must coordinate with the utilities to establish a time for the utility
to relocate or adjust its facilities. !TD also questions if Debco specified adequate time in Its schedule
for the utilities to their relocation work. ITD further asserts that Debco did not even specify a time for
some of the utility relocation work.
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ITD asserts that because there was no specified time in the Contract for the utilities to be removed or
relocated, the Owner does not owe a duty to its prime contractor to ensure timely relocation of utilities
while the prime Is performing its contract. (ITD Post Hearing Brief 8.20.13, p-5)
Debee argues that when there is no time specified in the contract then the reasonable rule applies.
Even if one accepts ITDs' argument that no contract time was specified for utility removal, the law
would nonetheless impose a reasonable time. Curzon v. Wells Cargo, Inc., 86 Idaho 38, 43 (1963).
The "reasonable time" imposed would be determined by the subject matter of the contract, the
situation of the parties, and the circumstances attending performance. (Debee Post Hearing Brief
8.20.13, p-6)
The DAB agrees with Debco that when the contract does not spectty a time for performance of any
task, "it shall be performed within a reasonable time as determined by the subject matter of the
contract, the situation of the parties, and the circumstances attending performance."
The "reasonable lime" would be determined based on the issue or event, the situation of the parties,
and the circumstances attending performance.
The parties will have to make its reasonable time arguments as part of the hearing on quantum.

2.2.7

"Severe" Utility Conflicts and Design Changes Were Not Contemplated

2.2.7.1 "Severe" Utility Conflicts and Design Changes Were Not Contemplated - Debco
Position

Debee Post Hearing Brief 8.20.13, p,7
As established by Grant Construction notwithstanding any contracl clause to the contrary, Debee
is entitled to compensation for delays beyond the contemplation of the parties.
It is fair to observe that neither ITD nor Debee contemplated utility difficulty so severe as to
prevent completion within the original scheduled time.

2.2.7.2 "Severe" Utility Conflicts and Design Changes Were Not Contemplated- !TD Position

ITD Post Hearing Brief 8.20.13, p-1
Utilities· The Contract requires Debee to locate the utlllties within the project, coordinate the
utility work on the project, and provide a Utility Coordinator to coordinate and resolve all utility
conflict. It is Debee's responsibility to provide sufficient time for the Utility Work, provide
sufficient notification for utilities to perform their work, and to minimize the delay. Deb co is
contractually obligated to coordinate the utility work with their schedule and address utility
conflicts. Therefore, Debee is not entitled to compensation for impacts associated with the
utilities.
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2.2.7.3 "Severe" Utility Conflicts and Design Changes Were Not Contemplated- ORB
Discussion

ITD Post Hearing Brief 8.20.13, p-1
Utllities • The Contract requires Debco to locate the utilities within the project, coordinate the utility
work on the project, and provide a Utility Coordinator to coordinate and resolve all utility conflict, It
is Debco's responsibility to provide sufficient time for the Utility Work, provide sufficient notification
for utilities to perform their work, and to minimize the delay. Debco is contractually obligated to
coordinate the utility work with their schedule and address utility conflicts. Therefore, Debco is not
entitled to compensation for impacts associated with the utilities.
The Contract does require Debco to locate the utilities within the project, coordinate the utility work,
and provide a Utility Coordinator to coordinate and resolve all utility conflict. However, this does not
mean that Debco is not entitled to compensation for impacts associated with the utilities. The
coordination ls Intended to minimize the delays and impacts. There may still be unavoidable delays.
The DAB finds that the Utility Coordinator Is required to coordinate and resolve all utility conflict, and,
the Contractor is required to avoid conflict by the judicious handling of forces, equipment and plant.
However, if the Contractor complies with all the Contract requirements, and sustained an unavoidable
loss, the Contractor is entitled to an adjustment to the contract as provided in Section 105.07.
Section 105.07 provides remedies for delay and Impacts:
"If performance of the Contractor's work is delayed as the result of the failure of the utility facility to
remove, relocate or adjust utllity facilities within the specified times ... "
"If, as a result of utility facilities not being removed, relocated or adjusted as provided above and
the Contractor determines that a loss will occur that cannot be avoided ... "
"If the Engineer determines the Contractor has sustained a loss which could not have been
avoided by the judicious handling of forces, equipment and plant, an adjustment, excluding loss of
anticipated profit, will be made to the contract."

2.2.8

Construction of New Utilities Was a "Change" and Not "Removal or Relocation"

2.2.8.1 Construction of New Utilities Was a "Change" and Not "Removal or Relocation" Debco Position

Debco Post Hearing Brief 8.20.13, p-7
The most dramatic utility conflicts on the entire project were the addition of new water mains,
service lines and fire hydrants by the City and new phone lines by Qwest.
These were not "removal" or "relocation" or "adjustment" of an existing utility. These were the
"addition" of new utilities, entitlement for which Is authorized under the changes clause.
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2.2.8.2 Construction of New Utilities Was a "Change" and Not "Removal or Relocation" - ITD
Position

ITO Position Paper 6.14. i 3, p-7
Oebco makes the following proclamation regarding reimbursement for utility Impacts in their
Proposal Statement:

"If a delay occurs by reason of utilities not shown on the plans, the matter is to be
compensated as a change under 104.03"
This statement is not correct and is not consistent with the specification. Section 105.07 clearly
identifies that the only time Oebco is eligible for reimbursement for an unknown utility Is when
Oebco performs the relocation or adjustment work. For this project all of the utility facilities were
listed in the special provision. Thus there were no unknown utility facilities encountered. Following
ls the oortlon of section i05.07 addressing this topic: (Emphasis added by ORB)

2.2.8.3 Construction of New Utilities Was a "Change" and Not "Removal or Relocation" - ORB
Discussion

The ORB finds that the construction of new utilities by others during the life of this contract, such as
"the addition of new water mains, service lines and fire hydrants by the City and new phone lines by
Qwest", are an action of the Engineer as provided in Section 105.01. If the Engineer delayed "all or
any portion of the work" while the new utilities were being installed, then there ls entitlement for
increased time and/or added costs as provided in Section i 05.01, subparagraph 2 and 3.
Once the new utility is installed, the new utility would be considered an "unknown" utility under Section
105.07. The Contractor then must follow the terms of Section 105.07 concerning coordination of utlllty
work.
Note: For the purpose of this discussion, a "new utility" is a utility facility installed by others during the
life of this contract, but not shown of the plans or Special Provision as work to be performed on this
project.

2.2.9.

ITD Plans Were Defective and Unknown Utilities Were a Differing Site Condition

2.2.9.1 ITD Plans Were Defective and Unknown Utilities Were a Differing Site Condition Debee Position

Debco Post Hearing Brief 8.20.13, p-7
ITO plans were defective. For example, and as indicated within Exhibit ii and confirmed in project
discussions, a lot of development had taken place on the north end of the project after the plans
were developed, and there were additional utilities that were known but never Incorporated Into
the plans.
To the extent that subsurface utilities unknown to Oebco were encountered, entitlement Is
warranted by the differing site conditions clause.
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2,2,9,2 ITD Plans Were Defective and Unknown Utilities Were a Differing Site Condition - ITD
Position

ITD Post Hearing Brief 8.20.13, p·4
Debco presented to the DRB that the utilities were "Differing Site Conditions" referencing
Section 104.04. Part 1 of Section 104.04 states:
"During the progress of the work, if subsurface or latent physical conditions are encountered
at the site differing materially from those indicated in the contract or if unknown physical
conditions of an unusual nature, differing materially from those ordinarily encountered and
generally recognized as inherent In the work provided for in the contract, are encountered at
the site, the party discovering the such conditions shall promptly notify the other party In
writing of the specific differing conditions before they are disturbed and before the affected
work is performed."
This project Is an urban reconstruction project including excavation, widening, and storm drain
facilities through a major arterial route in Twin Falls and through two major intersections.
Encountering utilities on such a project is not unusual in nature and is ordinarily encountered and
generally recognized as inherent in the work provided in this contract. It was anticipated by all
parties that there would be utility conflicts on the project. This is evident by the requirement for
Debco to provide a Utility Coordinator for the project and the fact that the Section 105.07 of the
Special Provisions Indicates there will be utility work performed during the construction
operations.

2.2.9,3 ITD Plans Were Defective and Unknown Utilities Were a Differing Site Condition ORB
Discussion

The Contractor's note to Question 1, found on Debee Post Hearing Brief 8.20.13, p-14, states:
By "differing site conditions", we intend ta encompass not just the impact cast for added rock
excavation, but the impact cost of discovered subsurface utilities such as those identified
within page 3 of Exhibit 11, question #2.
Exhibit 11, Question 2, is as follows:
Q. I heard there was some redesign to the project, what were the issues?

A. During the initial construction excavation and throughout the construction process,
adjustments to the design were necessary to minimize utility conflicts and other field conflicts. -It
eesame appareAt soeA alter oxsavatioA bogaA !hero wore would-ae-oorne shaAges to !he plaAs
siAce a let ef de>Jelopment had !al~en place on Iha Aorth end of !h&-J*oject between the time !ho
plans were developed and when sonstrus!ion begaA. Thero were some additioAal overhoad
anG-YA~nd 1:Jlility lines-and oity servioos IA place that wore never inserperalod In the
plaA&. Some Issues were resolved with the utility companies while others required some
changes to tho plans, Including major changes to the underground storm water system.
(Strikeout original)

The Board has not placed much relevance on this question/answer because It was a "draft" of a
planned public information publication and had corrections before it went to the public. As such, ITD
has disputed to correctness of the crossed-out narrative.
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Additionally, all the Issues concerning;
-adustments to the design were necessary to minimize utility conflicts and other field
conflicts,
-additional overhead and underground utility lines and city services in place that were
never incorporated in the plan, and,
-issues with the utility companies; changes to the plans, including major changes to the
underground storm water system
are discussed elsewhere in this report.
However, the Board will discuss cost of discovered subsurface utilities or unknown utilities. That is,
utilities that were not shown on the plans or lndentified the Special Provisions but required relocation
or adjustment.
If Section 105.07 was not included in the Contract, an unknown utility may well be a differing site
condition. However, Section 105.07 does exist. Therefore, one could argue; which specification
applies when there are two or more specs that could possibly apply?
Standard contract interpretation convention prescribes that the more specific takes precedent over the
general. In this case, Section 105.07 specifically addresses unknown utilities. Section 104.04 does
not. Therefore, Section 105.07 applies to unknown underground utilities.

2.2.10

ITD Did Not Delete Compensatory Contract Clauses by Specifying a Full Time Utility
Coordinator

2.2.10.1

ITD Did Not Delete Compensatory Contract Clauses by Specifying a Full Time Utility
Coordinator - Deb co Position

Debee Post Hearing Brief 8.20.13, p-8
Constrained by the TE opinion, ITD's defense Is founded on contract interpretation. ITD asserts
that Debee "assumed the risk" of any possible utility interference because a full-time utility
coordinator was specified.
The specification merely provides "[t]he Contractor shall provide an individual whose primary
responsibility is to coordinate project activities with each Utility Company... This Individual shall be
readily avallable ... No separate payment will be made for coordinating project activities that affect
utility facilities .... "
Debee has not asked for any payment for coordination. Despite proactive coordination, Debee has
"sustained a loss which could not have been avoided by judicious handling of forces .... " This
quoted language was not deleted from the contract by the special provisions, nor was the changes
clause removed, nor the differing site conditions clause removed, nor the duty to provide
specifications sufficient for the particular purpose.
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2.2.10.2

ITD Did Not Delete Compensatory Contract Clauses by Specifying a Full Time Utility
Coordinator - ITD Position

DAB Note: This issue was presented In Debee's Post Hearing Briel. ITD has not had an opportunity
to rebut this assertion.

2.2.10.3

ITD Did Not Delete Compensatory Contract Clauses by Specifying a Full Time Utility
Coordinator - ORB Discussion

The DAB believes that the Special Provision, by specttying a full time utility coordinator, simply put additional
coordination requirements on the Contractor in an attempt to eliminate or minimize utility conflict and delay. If
the Contractor follows the requirements of the specttications, the DAB does not see that there is any deletion
of compensatory clauses for utility work done by others.
The DAB is unaware of any compensatory clauses In the Standard Specifications that have been
deleted because the Contract specttled a full time utility coordinator.

2.3

Differing Site Conditions
By "differing site conditions", Debco Intend to encompass not just the impact cost for added rock
excavation, but the impact cost of discovered subsurface utilities such as those where ITD knew of
the existence of utilities at the time of bid but did not disclose their existence until after the bids
were opened. (Debco Post Hearing Brief 8.20.13, p-14)

2.3.1

Differing Site Conditions - Debco's Position

Debco Post Hearing Brief 8.20.13, p·B
ITD plans were defective. For example, and as indicated within Exhibit 11 and confirmed in project
discussions, a lot of development had taken place on the north end of the project after the plans
were developed, and there were additional utilities that were known but never Incorporated into
the plans.
To the extent that subsurface utilities unknown to Debco were encountered, entitlement is
warranted by the differing site conditions clause.

2.3.2

Differing Site Conditions - ITD Position

ITD Post Hearing Brief 8.20.2013, p-6
Differing Site Condition (Rock)
ITD agrees there was a differing site condition on the project associated with the additional rock
encountered during the Installation of the Storm Sewer from Station 28+50 to 40+00rt due to the
rock elevation being higher than indicated In the drainage profiles. Due to the uncertainty of what
the impact would be, ITD and Debee agreed to execute Change Orders 14 and 23 to use force
account to address the material change. The change orders compensated Debee for the effects of
these changes. ITD has also provided an additional 63 days of contract time associated with the
differing site condition as part of the additional 91 working days issued in Change Order #38
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2.3.3

Differing Site Conditions - DRB Discussion

Section 104.04 provides for an adjustment to the contract for differing site conditions providing that the
Contractor follows the provisions of 104.04 and other applicable contract terms. In this case ITD agrees
there was a differing site condition for the additional rock encountered from Station 28+50 to 40+00.
ITD agrees there was a differing site condition on the project associated with the additional rock
encountered during the installation of the Storm Sewer from Station 28+50 to 40+00rt due to the rock
elevation being higher than indicated in the drainage profiles. (/TD Post Hearing Brief p-6)
Here, entitlement is not in question. However, ITD argues that It has already compensated Debco for the
Impacts of the differing site conditions encountered on this pro)ect. Therefore, the Contractor has to show
damages beyond what has already been fully compensate for damages. This would take place at a
hearing on quantum.
For DAB discussion on differing site conditions and unknown utilities, see Section 2.2.3, Item 9, /TD Plans
Were Defective and Unknown Utilities Were a Differing Site Condition - ORB Discussion.

2.4

Interference from ITD
By "interference from /TD" we intend to include delayed responses and the failure of /TD contract
administration to enable the contractor to keep pace with the aggressive project schedule. (Debco
Post Hearing Brief 8.20.13, p-14)

2.4.1

Interference from ITC - Debco's Position

Timeliness of ITD Responses (Debco Position Paper, 5.20.13, p-18)
While other contract provisions independently support relief for the impact of design errors, ROW
deficiencies, differing site conditions, and related events, one cannot fully appreciate the events in
question without consideration of the reaction times of ITD representatives. We offer these
thoughts without intending to disparage project representatives who did not design the project,
and who were In some respects similarly burdened with myriad design debacles.
In consideration of the subject matter of this contract, the situation of the parties, and the
circumstances attending performance, this pro)ect required the attentiveness and staffing and
consummate diligence of ITD representatives in order to mitigate loss, both for the contractor and
for ITD.
This contract does not specify the time within which ITD must rectify design errors and other such
impediments, perhaps because each situation differs, and such impediments are not anticipated.
However, when the contract does not specify a time for performance of any task, "the law implies
that it shall be performed within a reasonable time as determined by the subject matter of the
contract, the situation of the parties, and the circumstances attending performance." Curzon v.
Wells Cargo, Inc., 86 Idaho 38, 43, 382 P,2d 906, 908 (1963).
The "reasonable time" standard appears to be consistent with Standard Specification 105.Q1 (2),
providing in part "If the performance of ... any portion of the work is suspended or delayed by the
Engineer for an unreasonable period of time (not originally anticipated ... ) and the contractor
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believes that additional compensation and/or contract time ls due as a result of such suspension
or delay, the Contractor shall submit. .. a request for adjustment.. .. "
The specification (as supplemented) goes on to provide: If the Engineer agrees that the cost
and/or time required for the performance of the contract has increased as a result of such
suspension and the suspension was caused by conditions beyond the control of and not the fault
of the Contractor....the engineer will make an adjustment and modify the contract in writing
accordingly", (Supplemental Specifications, Sheet 2 of 79).
Findings and Opinions of TE (Debco Position Paper, 5.20. 13, p-19)
Applicable here are the findings and opinions of the TE. "Design changes, on the whole, took too
long to resolve and direction to the contractor was not provided in a tlmely manner. Most of the
time was consumed with redesign by the Engineer of Record developing major plan revisions. In
turn, providing contract modifications to allow payments to the contractor (and its
subcontractors and suppliers) for the extra work often lagged significantly behind performance of
the extra work. Timely payment is the fuel which contractors need to be able to push work. While it
is understandable that resolving large changes and appropriating the required funds can often be
a lengthy process. Expediency is a prerequisite for maintenance of a fast-paced project such as
Washington Street North. For a 140 work day project, even a few days can have a significant
effect on the project schedule when the process affects the longest path work activities," (Exhibit
"D", Page 72: emphasis added).
And further, "(t]he administration set up by ITD to manage the project was inadeguate to provide
the required resources to keep pace with the tight 140 work day schedule (developed by ITD),
Even relatively minor issues took too long to resolve to make the fairly aggressive 140 day
schedule viable, If ITD fully expected the contractor to achieve the schedule It set forth for the
project, It had the lmplled duty to make a concomitant effort to deal with problems in such a
manner as to not thwart the contractor's efforts. In MKL's opinion, the administration of the
contract by ITD was a factor in the late completion. (Exhibit D, Page 73) (Emphasis added.),
Debco Post Hearing Brief 8.20.13, p-11
Debee is entitled to compensation for ITD's lack of timeliness and resulting interference.
ITD has not rebutted the detailed analysis offered by Debee at pages 18-20 of its Position
Statement on Review of REA. As discussed there, if ITD does not act within a reasonable time in
consideration of the 140-day contract deadline and other circumstances attending performance,
Debee is entitled to compensation under Standard Specification 105.01 (2).
To Its previous analysis, Debee would respectfully add that requiring a contractor to proceed with
the work in the face of the failure of ITD to act, has also been established by the Idaho Supreme
Court as compensable "active Interference."
ITD has not rebutted the TE conclusion that design changes "took too long to resolve" and that the
"... administration set-up by 1m ... was inadequate to provide the required resources to keep pace
with the light 140 work day schedule developed by ITD."15 Debco is entitled to compensation for
costs incurred by reason of ITD's failure to act within a reasonable time.
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2.4.2

Interference from ITD - ITD's Position

ITD Position Paper 6.14.13, p-14
Timeliness of ITD Responses
ITD responded in a timely fashion as determined by the subject matter, the situation, and the
circumstances encountered. ITD evaluated the implication of each Item to the contract
schedule and the relationship to the critical items on the project. Items preventing the project
from meeting the intended use safely by the public were addressed in a timely fashion as not to
delay meeting this requirement. The intended use of the project is to safely transport the
traveling public. This would include providing a paved road with proper safety appurtenances
such as striping and signing. Work behind the curb and gutter such as back slopes, retaining
walls, landscaping, etc. were not critical and did not impede the ability to safely transport the
traveling public. Debee referred to timely responses in the quote below. Also below are the
rebuttals to the statements made:
1.

'1he law implies that it shall be performecfwithin a reasonable time as determined by
the subject matter of the contract, the situation of the parties, and the circumstances
attending performance."
Upon receipt of the issues encountered during the construction of the project, ITD determined
which items would be the greatest impact to the critical path and substantial completion of the
project and prioritized those issues for resolution.

ITD Post Hearing Brief 8.20.2013, p-6
Delayed Responses
ITD responded In a timely fashion as determined by the subject matter, the situation, and the
circumstances encountered. ITD evaluated the implication of each item to the contract schedule
and the relationship to the critical items on the project. Items preventing the project from meeting
the substantial completion requirements were addressed in a timely fashion as to not delay ending
contract time and providing safe use of the roadway to the public. This includes providing a paved
road with proper safety appurtenances such as striping and signing. Work behind the curb and
gutter such as back slopes, retaining walls, landscaping, etc. was not critical and did not impede
the ability to safely transport the traveling public. This work could have been completed after all
the Issues had been addressed.
Upon receipt of the issues encountered during the construction of the project, ITD determined
which items would be the greatest impact to the critical path and substantial completion of the
project and prioritized those issues for resolution.
Exhibit 29 from Debee's DAB presentation does not reflect all of the claimed changes. As pointed
out by ITD during the DAB meeting, the information presented does not clearly Indicate the
actions and events associated with the decision making process associated with this item and the
detailed process required by ITD and FHWA to provide a change such as depicted. The example
provided is an extreme item and is not indicative of the resolution process and associated time to
address most of the issues encountered on the project. As previously stated the majority of the
issues were minor and addressed in a reasonable time frame.
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2.4.3

Interference from ITO - ORB Discussion

On this issue, he Board gives considerable weight to the findings of the Technical Expert. Statements
by the TE such as "Design changes, on the whole, took too long to resolve and direction to the
contractor was not provided In a timely manner." places ITD In a difficult position to argue that its
responses were always timely. This is not to say that ITD was not diligent and reasonable in
performing its responsibilities in the administration of the Contract. ITD was probably doing the right
thing when;
/TD evaluated the implication of each item to the contract schedule and the relationship to the
critical items on the project. Items preventing the project from meeting the substantial
completion requirements were addressed in a timely fashion as to not delay ending contract
time and providing safe use of the roadway to the public.

This may well have helped reduce the total delay on the project considering the numerous problems
encountered. Completing the project as timely as possible is a reasonable approach.
Even though ITD may have been acting diligently and reasonably within the limit of its resources, the
delays and impacts to the project must be addressed based on the terms of the Contract. In this case,
Change Order No 38, as well as the other change orders, recognizes that there were serious delays to
the work on this contract.
The DAB agrees with the Contractor that If the contract does not specify a time for performance of any
task, "the law implies that it shall be performed within a reasonable time as determined by the subject
matter of the contract, the situation of the parties, and the circumstances attending performance." The
DAB also agrees that the "reasonable time" standard appears to be consistent with Standard
Specification 105,01 (2),
The DAB finds that there is entitlement for delay damages as prescribed in Section 105.01 and other
applicable sections of the Contract, when the Engineer fails to respond within a reasonable time on
issues and if that failure to respond delays the contract
The Contractor must still demonstrate how the delayed response delayed the work and that the
Contractor complied with all other requirement of the Contract.
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3,0

Question #2: Is Debco entitled to compensation for such costs
impacting operations both on and off the critical path?

3.1

Question #2: Debco Position

ITD Post Hearing Brief 8.20.2013 p-12
We respectfully submit that the answer to this question Is quite obviously in the affirmative. More
telling here, ITD's assertion that it has the unfettered right to cause Debco and its good
subcontractors to suffer such extra costs, illustrates the broader administrative challenges Debco
encountered on this project over the past three years.

3.2

Question #2: ITD Position

At the hearing on August 5, 2013, ITD Indicated that the contract doesn't provide for an adjustment for
items that are not on the critical path.

3.3

Question #2: ORB Discussion

The following sections of the Contract all have provisions for adjustment of cost and/or time:
104.03
104.04
105.01
105.07

Changes and Extra Work,
Differing Site Conditions (Changed Conditions),
Authority of the Engineer and Suspension of Work,
Utility Facilities,

None of these clauses state that a delay to the time for completion ls a prerequisite for an adjustment
in cost. An adjustment can be made for cost or time or both.
Referenced Specifications
104.03 Changes and Extra Work, Second Paragraph
When the Department initiates a change, the Engineer will inform the Contractor of the
proposed change in the work and will request a detailed price proposal for the change. The
Contractor, at no expense to the Department and within the time specified in the request, shall
provide the Engineer with a complete and itemized proposal for the change in work. The
Contractor's proposal shall include the estimated increase or decrease in contract amount
and/or Increase or decrease In Contract Time. Request for contract time extensions shall meet
the requirements of Subsection 108.06. (Emphasis added by ORB)
104.04 Differing Site Conditions (Changed Conditions). Second Paragraph
Upon written notification, the Engineer will investigate the conditions, and if it ls determined
that the conditions materially differ and cause an Increase or decrease in the cost or time
required for the performance of any work under the contract, an adjustment, excluding loss of
anticipated profits, will be made and the contract modified in writing accordingly. The Engineer
will notify the Contractor of the determination whether or not an adjustment of the contract is
warranted. (Emphasis added by ORB)
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105.01 Authority of the Engineer and Suspension of Work.
Suspension of Work
2. If the performance of all or any portion of the work is suspended or delayed by the Engineer
for an unreasonable period of time (not originally anticipated, customary, or Inherent to the
construction industry) and the Contractor believes that additional compensation and/or
contract time is due as a result of such suspension or delay, the Contractor shall submit to
the Engineer in writing a request for adjustment within seven calendar days of receipt of the
notice to resume work. The request shall set forth the reasons and support for such
adjustment. (Emphasis added by ORB)
105.07 Utility Facilities, paragraphs 7 & 8
If, as a result of utility facilities not being removed, relocated or adjusted as provided above and the
Contractor determines that a loss will occur that cannot be avoided, the Engineer shall be
immediately notified in writing of the situation and the location and circumstances concerning the
loss so that the Engineer may observe the situation and make any records necessary to confirm
the loss.
If the Engineer determines the Contractor has sustained a loss which could not have been avoided
by the judicious handling of forces, equipment and plant, an adjustment, excluding loss of
anticipated profit, will be made to the contract. (Emphasis added by ORB)
While an adjustment can be made for cost or time or both, an adjustment for a delay to the Contract
Completion Date Is generally only when the delay affects the critical path for the work.
The DRB finds that the Contract allows compensation for the added costs of impacted work both on
and off the critical path, provided that the Contractor complies with all other provisions on the Contract.

4.0

DRB Recommendations

4.1.

Question #1: Is Debco entitled to compensation for delays and impacts resulting from
design changes, utility difficulty, differing site conditions, and Interference from ITD?

Design Changes
The Board finds that there is entitlement for additional contract time, and related Impact costs to the
unchanged work resulting from Change Orders and Force Account directed by ITD and as provided In
Sections 104.02 and 104.03, including the "Design changes (that) were associated with storm drain
redesign and alignment adjustments, approach adjustments, traffic island access adjustment, and the
Falls Ave West profile adjustment" as noted in ITD Post Hearing Brief 8.20.2013, page-5, penultimate
paragraph.
The Board finds that if the Engineer suspended or delayed any portion of the work, there is entitlement
for additional compensation and/or contract time for the changed and/or unchanged work. This would
include the issues that ITD classified as not being a "significant change", provided that the Contractor
can demonstrate the related additional compensation and/or contract time and the Contractor has met
the other requirements on the Contract.
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Utility Interference
Coordination
The Board finds that ITD has not demonstrated that Debco was not In substantial compliance with the
coordination requirements of the Contract. Further, the Board finds that ITD has not demonstrated
that Debee did not judiciously handle its forces to minimize utility delays.

If !TD knows that Debee did not provide adequate lime in its schedule to allow the utility to remove or
relocate its facilities, or if ITD can demonstrate that Debco did not judiciously handled its forces to
mitigate potential delays that can be part of ITD's schedule delay analysis when the quantum issue is
heard. Both days of delay and costs are quantum issues.
The Board finds that "If performance of the Contractor's work is delayed as the result of the failure of
the utility facility to remove, relocate or adjust utility facilities within the specified times." and "If, as a
result of utility facilities not being removed, relocated or adjusted as provided .. ." a loss occurs that cannot
be avoided, the Contractor Is entitled to an adjustment. This finding applies to known and unknown utility
facilities.
Making Arrangements for Utility Relocation
The DAB finds that if a utility facility Is encountered and ts not shown on the plans or mentioned in the
special provisions as requiring relocallon or adjustment, but must be relocated or adjusted to permit
prosecution of the work:
-The Contractor shall immediately notify the Engineer to make arrangements with the utility owner.
-The Engineer makes arrangements with the utility owner for relocation or adjustment.
-The Contractor coordinates with Utilities and Engineer to resolve all utility conflict and for any
needed Utility Change Orders.
Listed Utilities
The DAB finds that lines 2 to 44 of the Special Provision do not list "utility facilities". The list is the
name of the utility owners and contacts. A utility owner is not the same as the utility facility. The
facility is the physical structures and features owned by the utility owner. Lines 45 to 53 of the Special
Provision lists both anticipated utility relocation work and anticipated schedules for relocation work by
the utility companies.
Payment for Impact of Unknown Utilities
The ORB finds that where the Contractor could not anticipate an unknown utility relocation, and if "the
Contractor has sustained a loss which could not have been avoided by the judicious handling of
forces, equipment and plant, an adjustment, excluding loss of anticipated profit," should be made to
the contract.
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No Specified Time for Performance
The DAB finds that when the contract does not specify a time for performance of any task, II shall be
performed within a reasonable time as determined by the subject matter of the contract, the situation
of the parties, and the circumstances attending performance.
Utility Confllcts and Design Changes
The ORB Finds that the Utility Coordinator Is required to coordinate and resolve all utility conflict, and,
the Contractor Is required to avoid conflict by the judicious handling of forces, equipment and plant.
However, If the Contractor complies with all the Contract requirements, and sustained an unavoidable
loss, the Contractor is entitled to an adjustment to the contract as provided in Section 105.07.
Are Unknown Utilities a Differing Site Condition
The DAB finds that Section 104.04 Differing Site Conditions does not apply to unknown underground
utilities. Section 105.07 Utilities applies to unknown underground utilities.
Deletion of Compensatory Contract Clauses.
The DAB is unaware of any compensatory clauses in the Standard Specifications that have been
deleted because the Contract specified a full time Utility Coordinator.

Interference from ITD
The DAB finds that there is entitlement for delay damages as prescribed In Section 105.01 and other
applicable sections of the Contract, when the Engineer fails to respond within a reasonable time on
issues and if that failure to respond delays work on the contract.

4.2

Question #2: Is Debco entitled to compensation for such costs impacting operations
both on and off the critical path?

The ORB finds that the Contract allows compensation for the added costs of Impacted work both on
and off the critical path, provided that the Contractor complies with all other provisions on the Contract.
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Respectfully submitted:

Date

I
John;yer

Date

9-cs--2or3
Norman C. Anderson

Date
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APPENDIX "C"
DOLLAR AMOUNT OF CLAIM

1)

Increased Cost of Performance.

Debco seeks recovery of $3,120,982.74 increased costs of perfonnance of the
contract. This sum includes numerous subcontractor "pass-through" claims.
2)

Consequential Damages.

Debco seeks recovery of an additional amount to be proven at hearing, estimated
for these purposes to be approximately $3,000,000 for various consequential loss
arising from the material beach, including without limitation, damage to what was
once a thriving construction business, loss of capital, loss of business revenue,
loss of bank credit, loss of surety credit, loss of key personnel, liquidation of
corporate assets, loss of value of the business, increased cost of business including
interest expense, and such other and additional damages as are consequent to the
breach.
3)

Costs of Arbitration.

Debco seeks recovery of all costs of arbitration, all AAA filing and case service
fees and arbitrator compensation, all costs of prosecution, all attorney fees, all
witness fees, and claim preparation costs.
4)

Interest.

Debco seeks interest of 12% per annum on unpaid balances.
5)

Just Relief.

Debco seeks all other and additional relief for it and its subcontractors as deemed
just and fair by the Panel.
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ARBITRATION
Answering Statement and Counterclaim Request

D

MED/AT/ON: Ifyou would like the AAA to contact the other parties and al/empt to arrange mediation, please check this box.
There is no additional administrative ee or this service.
Name of Claimant
Name of Representative (if known)
Ron T. Blewett
Asco Inc. d/b/a Debco Construction
Name of Finn (if applicable)
Address:
Roni T. Blewett, Attome at Law
P.O. Box 363
Representative's Address:
P.O. Box 1990
City
State
Zip Code
City
State
Zip Code
'1-.=O.:..:ro:.:.:fi:.:.:no"----------+----'l=D_ _._.:.83~5:..:4..:..4_ _ _ _ _+=L'-=-ew:.:.:l:.=:st:=.o:. :. n_ _ _ _ _ _ _ _-+-----..:.:ID=--___....;::8..::.35=01 _ _ _ __
Fax No.
Phone No.
Fax No.
Phone No.
208-476-3617
208-4 76-3226
208-413-6678
208-413-6682
Email Address:
Email Address:
ronblewett@idahoconstructionlawyers.com
AAA CASE# (if known) 77 441 y 00564 13 MRP
Filing a Counterclaim:OYes
18]No
Ifyes, please describe nature ofcounterclaim in space below.
PLEASE ANSWER CLAIMANT DEMAND FOR ARBITRATION (AND DESCRIBE COUNTERCLAIM, IF APPLICABLE):
Allach additional pages as necessary.
Respondent denies the claim brought on by Claimant Ascorp, Inc. d/b/a/ Debco Construction in its entirety. Pursuant to a separately filed submission.
Respondent asserts that the arbitration demand Is premature and should be held In abeyance until Claimant exhausts a contractually required
administrative claims review process.

f-,

--- ---· -- ·--··
Amount Enclosed $ 0.00

Interest
Other

Other Relief Sought: : Attorneys Fees
. Arbitration Costs t Punitive/ Exemplary

. Dollar Amount of Claim or Counterclaim$ 0.00

In accordance with Fee Schedule:

DFlexible Fee Schedule

OStandard Fee Schedule

PLEASE DESCRIBE APPROPRIATE QUALfFICATIONS FOR ARBITRATOR(S) TO BE APPOINTED TO HEAR THIS DISPUTE:
I

Must have experience in construction disputes and understand construction scheduling and forensic schedullng analysis.
Hearing locale Boise, Idaho

(check one) nRequested by Respondent

Estimated time needed for hearings overall:

hours or
Date:

S i ~ (may be sign~y a representative)
r

-

It

J~

21 2-VtJ

Name-ofRespendent
Idaho Transoortallon Deoartment
Address (to be used in connection with this case)
P.O. Box 7129

City
Boise
~

!

State
ID

IZip Code

83707-1129

Phone No.

Fax No.

208.334.8819 _

208.334.4498.

Email Address:
steohanle.wri!lhl(cl2ild.ldaho.Qov

_. _

10.00

hl]Locale provision included in the contract

·-

davs

Name of Representative
Garv D. Luke, Deputy Attorney General
Name ofFinn (if applicable)
Idaho Transoortalion Deoartment - Leaal Section
Representative's Address:
P.O. Box 7129

City

State

Boise

ID

I

Zip Code
83707-1129

Phone No.

Fax No,

208.334.8812

208.334.4498

Email Address:
aarv.luke@ltd.id aho.aov
PLEASE SEND TWO COPIES OF THIS ANSWERING STATEMENT, WITH THE FILING FEE FOR ANY COUNTERCLAIM, AS
.f~..QVIDED FOR IN THE RULES 1 TO THE AAA. SEND THE ORIGINAL ANSWERING STATEMENT TO THE CLAIMANT. ___
P.ls~yj~iJ_our website al \\ M1 ..,dr 01 l.! if_you would like lo file lhis counlerclaJ.m .onlin!::_ ___MA Customer Service can be reached at 800-778-7879
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LAWRENCE G. WASDEN
ATIORNEY GENERAL
STEVE OLSEN
Chief, Civil Litigation Division
GARY D. LUKE (ISB #6450)
Deputy Attorney General
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83707-1129
Telephone: (208) 334-8814
Facsimile: (208) 334-4498
Attorney for Respondent

BEFORE THE AMERICAN ARBITRATION ASSOCIATION
ASCORP, INC., d/b/a DEBCO
CONSTRUCTION,

Case No. AAA# 77 Y 00564 13 MRP

Claimant,
vs.
IDAHO TRANSPORTATION
DEPARTMENT,

RESPONDENT'S MOTION TO HOLD
ARBITRATION IN ABEYANCE
PENDING CONTRACTUALLYREQUIRED EXHAUSTION OF
ADMINISTRATIVE CLAIMS REVIEW
PROCESS

Respondent.

Pursuant to Construction Industry Arbitration Rules R-2, R-8, R-9 and R-11, Respondent
Idaho T,ransportation Department ("ITD") respectfully requests that the American Arbitration
Association ("AAA") hold the present proceeding in abeyance pending the completion of a
contractually-required administrative claims review process. Claimant Ascorp, Inc. (hereinafter
"Debco") has sought to short-cut the claims review process by demanding arbitration
immediately after submitting its claim to ITD. Although dismissal of this proceeding may be
appropriate given Debco's refusal to comply with contract claim requirements, ITD seeks more
'

'
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modest relief by asking that this matter be held in abeyance until the contract's claim review
process is completed.

BACKGROUND FACTS AND CONTRACT PROVISIONS
Debco submitted its claim to ITD on October 28, 2013. The very next day, October 29,
2013, Debco submitted a demand for arbitration to AAA (this is the 50+ page document that was
apparently received by AAA on ·November 1, 2013).

Debco's claim submission/arbitration

demand is a tactical maneuver that is contrary to the parties' contractual claims resolution
requirements.
Under the parties' contract, the administrative claim process begins with an ITD Resident
Engineer who has 90 days after receipt of a documented claim to analyze and make a decision.
See Administrative Process entry under section 105.17 "Claims for Adjustment and Disputes" on
pages 33-37 of the 2004 Standard Specifications for Highway Construction (copy submitted as
Exhibit A). Many claims are resolved at the Resident Engineer level. If a contractor is not
satisfied, however, it may appeal a Resident Engineer's decision to ITD's Chief Engineer. See
Administrative Process entry at pages 37-38 which requires a decision from the Chief Engineer
within 90 days after receipt of a documented claim. Again, many claims are resolved at the
Chief Engineer level.

If a contractor remains unsatisfied, however, it can then demand

arbitration:
If the Contractor is to make a demand for arbitration, it must be made within 120
days of the date of the Chief Engineer's decision, otherwise the Chief Engineer's
decision shall be final and conclusive.
See Binding Arbitration entry at page 40 of the 2004 Standard Specifications (last paragraph).
Arbitration is only available, however, after completion of the preceding administrative claims
process:
RESPONDENT'S MOTION TO HOLD ARl3ITRA TION IN ABEYANCE PENDING CONTRACTUALLYREQUIRED EXHAUSTION OF ADMINISTRATIVE CLAIMS REVIEW PROCESS - 2
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The Contractor shall exhaust the Administrative Process for resolution, unless the
Contractor and the Department agree that claims that have not been resolved
through the Administrative Process provided in this section shall be resolved
through binding arbitration. The Contractor and the Department may agree on an
arbitration process, or, if the Contractor and the Department cannot agree,
arbitration shall be administered through the American Arbitration Association
(AAA) using the following arbitration methods:
[References Expedited or Standard AAA provisions depending on the claim
amount.]
The Department and Contractor agree that any arbitration hearing shall be
conducted in Boise, Idaho.
The Contractor and the Department agree to be bound by the decision of the
binding arbitration, and the judgment rendered by the arbitrator(s). The decision
of the arbitrator(s) and the specific basis for the decision shall be in writing. The
arbitrator(s) shall use the contract as a basis for the decision.
Unless the Contractor and the Department agree, all unresolved claims and
disputes which arise from the contract, must be brought in a single arbitration
hearing.
See Binding Arbitration entry on page 40 of the 2004 Standard Specifications.
Debco acknowledges that it has not exhausted the administrative claims process. Indeed,
it did nothing more than file its claim on October 28 1h before demanding arbitration on October
29th • ITO has not agreed to waive the claims process; rather, ITO intends to proceed with the
claims analysis as specified in the contract. Debco should not be allowed to benefit when it is
Debco that wants to disregard the contract provisions.
There is more to the story:

Prior to late October 2013, Debco's counsel repeatedly

stressed that no claim was submitted or pending in this matter. Rather, Debco was engaged with
ITO to pursue a request for equitable adjustment via a non-binding ''DRB process" (which stands
for Dispute Resolution Board).

After a mid-October DRB scheduling conference, Debco's

counsel suggested that his client might change its approach and file a claim unless ITD agreed

RESPONDENT'S MOTION TO HOLD ARBITRATION IN ABEYANCE PENDING CONTRACTUALLY.
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that the non-binding ORB (now part way through the process) would instead become binding.
ITO did not agree to this switch in the ORB concept, but did agree that the claims process might
make sense (ITO personnel had complained that Debco failed to provide suitable documentation
so as to analyze amounts owed; the claims process includes audit and other rights that require
adequate contractor documentation). Unbeknownst to ITO, Oebco was also apparently planning
to contemporaneously spring the arbitration demand in conjunction with the formal claim
submission.'

AAA AND THE ARBITRATION PANEL ONLY HAVE THE
AUTHORITY GRANTED VIA THE PARTIES' CONTRACT
AAA's authority, as well as that of the arbitration panel, is dependent on the referring
parties' contract.

See Mumford v. Miller, 143 Idaho 99, 101, 137 P.3d 1021, 1023 (2006)

("Arbitrators are, of course, not free to disregard the terms of the contracts they are reviewingtheir powers derive from the parties' agreemene'); Bingham County Comm 'n v. Interstate Elec.

Co., 105 Idaho 36, 42,665 P.2d 1046, 1052 (1983) (an arbitrator would exceed his power if he
"considered an issue not submitted to him by the parties, or exceeded the bounds of the contract
between the parties."). This same limitation is explicitly acknowledged in Rule R-2 of the AAA
Construction Industry Arbitration Rules: "The authority and duties of the AAA are prescribed in
the agreement of the parties and in these Rules .... "
In the present matter, ITO and Oebco contractually agreed to restrictions on arbitration:
AAA involvement and authority would be limited to those instances in which the administrative

Debee obscures its disregard for the administrative claims process when it carefully alleges: "that
administrative process is continuing" {Appendix "A" item 3, first paragraph); or "That process is
continuing but not complete" (Appendix "A", second paragraph); or "Debee is continuing the
administrative claims process" (Appendix "A" item 3, fifth paragraph). Such statements badly
misconstrue Debee's intentional effort to avoid the claims process by demanding arbitration one day after
submitting its claim.
RESPONDENT'S MOTION TO HOLD ARBITRATION IN ABEYANCE PENDING CONTRACTUALLYREQUIRED EXHAUSTION OF ADMINISTRATIVE CLAIMS REVIEW PROCESS-4

000113

claims review process had been exhausted. That has not happened, so ITO has not contractually
obligated itself to AAA arbitration.

If and when Oebco complies with the contract, ITO

acknowledges and will even welcome a formal arbitration proceeding. In the meantime, ITO
should not be subject to Oebco's premature proceeding.
Once again, ITD very reasonably asks that the AAA proceeding be hel? in abeyance until
Oebco completes the contractually specified administrative claims process.

DEBCO'S NEWLY ANNOUNCED MATERIAL BREACH ALLEGATION
SEEKS TO AVOID DEBCO'S OWN CONTRACT OBLIGATIONS
Oebco wants to disregard certain contract provisions that it now finds inconvenient. To
excuse its own contract compliance, Oebco unleashes a new allegation of "material breach"
(essentially saying "we don't have to follow the contract because we say you are not following
the contract"). And Oebco stretches this ironic argwnent even further by saying that the material
breach issue must be deferred to and can't be addressed until the final proceeding-essentially
trapping both the arbitration panel and ITO into conceding Oebco's own contract avoidance.
ITO disagrees with Oebco's approach and its unfounded allegations. There is no material
breach that allows Oebco to now pick and choose among the contract provisions it finds
favorable. "A substantial or material breach of contract is one which touches the fundamental
purpose of the contract and defeats the object of the parties in entering into the contract." Ervin

Const. Co. v. Van Orden, 125 Idaho 695, 699, 874 P.2d 506, 510 (1993). Further, a breach of
contract is not material where substantial performance has been rendered. Mountain Restaurant

Corp. v. ParkCenter Mall Associates, 122 Idaho 261,265, 833 P.2d 119, 123 (Ct. App. 1992).
It must be noted that Oebco has been paid approximately $8.4 million under the parties'
contract (the initial bid was about $6.5 million-so contract adjustments are nearing the $2
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million range). The fundamental purpose of the contract was to reconstruct and improve a road
and Debco was paid for doing so. The remaining questions are whether amounts in addition to
the $8.4 million are owed to Debee, and if so, what is the appropriate valuation of such amounts?
This is a legitimate dispute that doesn't reflect a material breach.
Debee is wrong about a material breach and its unfounded claim should be seen as
nothing more than a ploy to avoid the contract. ITD asserts that it has and that both parties
should continue to comply with the contract provisions, including the specified administrative
claims process. Contrary arguments should be treated with suspicion.
THE ADMINISTRATIVE CLAIMS PROCESS SERVES AVALU ABLE ROLE IN
RESOLVING CLAIMS, SIMPLIFYING COMPLICATED DISPUTES, GATHERING
INFORMATION, AND ALLOWING THE IDAHO TRANSPORTATION
DEPARTMENT AN OPPORTUNITY TO ADDRESS UNRESOLVED ISSUES

The administrative claims process is necessary and valuable. ITD should not be deprived
of its contractual right to analyze, gather information, audit alleged damages, and pay some or all
of the claims. This is particularly true in the present situation, where Debco is pursuing its claim
by way of the disfavored total cost methodology basis. Given such an approach, it is imperative
that ITD be allowed the opportunity to dig into the details and examine the assumptions that
Debco wants to gloss over.
The claims process also benefits potential mediation in that easy issues are dealt with via
the claims process, leaving only the more difficult issues for mediated resolution. Similarly, the
preparation and actual arbitration process is exponentially more intricate when the claims process
gets bypassed. ITD' s counsel asserts that the length of a full-blown arbitration hearing could be
cut in half by benefitting from the administrative claims process. Debco may suggest that both
processes can proceed simultaneously. Such is contrary to the contract, creates a "moving

RESPONDENT'S MOTION TO HOLD ARBITRATION IN ABEYANCE PENDING CONTRACTUALLYREQUIRED EXHAUSTION OF ADMINISTRATIVE CLAIMS REVIEW PROCESS-6
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target" for the parties' arbitration effort, and diverts and divides the claims analysis efforts.
Once again, Debco is pursuing a tactical advantage by seeking to change the contractual rules. 2

It is also worth noting that the contracting community, including Debco, benefits from
the claims process. Most claims are, in fact, resolved short of arbitration (as this one might be
given adequate opportunity).

.

Most contractors are able to avoid the cost of counsel and

discovery and filing fees by taking advantage of the claims review and working with the
Department rather than rushing to oppose.
DEBCO'S DISREGARD OF THE ADMINISTRATIVE CLAIMS
PROCESS WOULD CREATE CLAIMS CHAOS

ITD suggests there is a reason that litigants cannot start with the Supreme Court.
Preliminary processes are important to winnow the issues and to reduce the burden on contested
proceedings. These processes typically include prior determinations and waiver if appeals are
not undertaken. Similarly, the administrative claims process provides as follows:
The Resident Engineer's decision will be final and conclusive unless, within 30
calendar days from receipt of the Resident Engineer's decision, the Contractor
appeals in writing to the Chief Engineer upon which receipt shall be
acknowledged in writing. The Contractor's appeal shall include a copy of the
Contractor's complete and fully documented claim.
See Administrative Process entry at page 37 of the 2004 Standard Specifications (last paragraph;
emphasis added). And further:

If the Contractor is to make a demand for arbitration, it must be made within 120
days of the date of the Chief Engineer's decision, otherwise the Chief Engineer's
decision shall be final and conclusive.
See Binding Arbitration entry at page 40 of the 2004 Standard Specifications (last paragraph;
emphasis added).
ITO suggests that Debee's attempt to construct a contractual explanation (Appendix "A" item 2) is
strained, pulls selectively from the contract language, and is unpersuasive. It is much more likely that
both parties understood the applicability of the claims administration process at the time of contracting.
2
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~ere there has been no Chief Engineer decision because the Chief Engineer's review will
not even be initiated unless the contractor appeals from the Resident Engineer's decision. And,
'

of course, the Resident Engineer has not yet reached conclusions on the claim that was submitted
one day before the AAA arbitration demand. ITO points out that its claim process would be
eviscerated if contractors could routinely side-step the existing contractual arrangement. Debee
is not entitled to receive preferential treatment.
Finally, it is worth noting that Debco could have filed its claim at any time over the past
few years. It chose to pursue another option-the non-binding ORB process (which again is
often successful). ITD's contractual rights should not now be obliterated because Debee doesn't
like its previous approach and now wants to jump over intermediate steps in the formal claims
process. 3

IDAHO HAS RECOGNIZED THE VALUE OF A FORMAL CLAIM
PROCESS PRECEDING LITIGATION OR ARBITRATION
Since arbitration leaves less of a published paper trail than do the courts, it is not
surprising that most case law references discussing exhaustion of an administrative claims
process date back to when litigation was what followed the formal claims process. Further, ITD
acknowledges that specific contract language may have changed over the ensuing years and that
comparison of different contracts may not be possible. Nevertheless, there is insight to be gained
from a few such references:

Harcon, Inc. v. Grand Junction Steel and the Idaho Transportation Department: "These
cases came before the Court on the stipulation of all parties except Third-Party Defendant Park-

Debee's assertion that a "dispute has been pending for well over two years" (Appendix "A", second
paragraph) is misleading because it distracts from Debee's decision to withhold any actual claim
submission until October 28, 2013.
3
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Ohio Structural Hardware, LLC for consolidation of these two cases, and on Defendant State of
Idaho's Motion to Stay. The Court orally granted the Motion to Stay pending completion of
administrative review by the Idaho Department of Transportation and reserved ruling on the
motion to consolidate pending resolution of Park-Ohio's Motion to Dismiss."

Order of

Consolidation and Stay Relief, entered by Judge Sticklen in Ada County Case No. 0103898D
(August 27, 2002) (emphasis added; unfortunately the written decision provided nothing more
than reference to the oral determination).

Acme Materials & Construction Co. v. Idaho Transportation Department:

"The

exhaustion of administrative remedies is clearly a condition precedent to filing suit."
Memorandum Decision of Judge Rowett, entered in Ada County Case No. 97495 (November 27,
1995).

Eterna-Line Corporation v. Idaho Department of Transportation: "I am not persuaded
that the contract language of the general specifications is anything more than a condition
precedent to filing suit, which in effect requires the parties to exhaust certain procedures to effect
a settlement, and ensures that an adequate review is had by the governing board of the
department, before the complainant resorts to litigation."

Memorandum Decision of Judge

McKee, entered in Ada County Case No. 93084 (May 23, 1990).
As support, Judge McKee relies on a Wyoming supreme court case which interpreted a
similar administrative claims provision: "As we see it, the contract procedure for a hearing was
only a necessary prelude to filing the action in the district court for additional monies claimed to
be due." Brasel & Sims Cons/. Co., Inc. v. State Highway Comm 'n of Wyoming, 655 P.2d 265,
268 (1982). In tum, the Wyoming court cites similar rulings from Michigan and Pennsylvania:
"In Cooke Contracting Company v. State, 55 Mich.App. 336, 222 N. W.2d 231 (1974), it was
RESPONDENT'S MOTION TO HOLD ARBITRATION IN ABEYANCE PENDING CONTRACTUALLYREQUIRED EXHAUSTION OF ADMINISTRATIVE CLAIMS REVIEW PROCESS - 9
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held that under a similar contract provision, no lawsuit could be maintained by the contractor
against the state until the administrative remedy provided for in a contract for bridges and traffic
regulations had been exhausted."; "Parties to a contract can create valid conditions precedent to
the right to bring an action, and the claim will not accrue until the condition has been performed.

Allen N. Lashner, Inc. v. Commonwealth, Depart. of Highways, l Pa.Cmwlth. 486, 275 A.2d 403
(1971)." See Brasel & Sims, 655 P.2d at 268.
Apart from matters involving ITD, Idaho courts have repeatedly reinforced both statutory
and contractual administrative remedy exhaustion requirements. See, for example, American

Falls Reservoir Dist. No. 2 v. Idaho Dep 't of Water Resources, 143 Idaho 862, 872, 152 P.3d
433, 443 (2007) ("Important policy considerations underlie the requirement for exhausting
administrative remedies, such as providing the opportunity for mitigating or curing errors
without judicial intervention, deferring to the administrative processes established by the
Legislature and the administrative body ... " [citations omitted]); State, Dep 't of Agriculture v.

Curry Bean Co. Inc., 139 Idaho 789, 792, 86 P.3d 503, 506 (2004) ("When an administrative
remedy is provided by statute, relief must be sought from the administrative body and this
remedy exhausted before the courts will act. Absent a statutory exception, the exhaustion of an
administrative remedy is a prerequisite for resort to the courts." [citations omitted]); Owsley v.

Idaho Industrial Comm'n, 141 Idaho 129, 135, 106 P.3d 455,461 (2005) (similar); Pounds v.
Denison, 115 Idaho 381,384, 766 P.2d 1262, 1265 (1988) (similar).
The present matter is similar and should be similarly treated. Debco seeks to preclude
ITD's opportunity to analyze and possibly resolve claims prior to arbitration. AAA should
follow the lead of the Idaho courts which have stayed proceedings unless and until the
administrative claims process has been completed.
RESPONDENT'S MOTION TO HOLD ARBITRATION IN ABEYANCE PENDING CONTRACTUALLYREQUIRED EXHAUSTION OF ADMINISTRATIVE CLAIMS REVIEW PROCESS- 10
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IF THE PANEL DECLINES TO ACT, IT SHOULD HOLD ARBITRATION
IN ABEYANCE TO ALLOW DETERMINATION BY A COURT
There is a mix of case law suggesting that arbitrability is alternatively within the purview
of the courts or the arbitrators. For example in a 2007 decision, the Idaho Supreme Court stated:
"Arbitrability is a question of law to be decided by the court." Mason v. State Farm Mui. Auto.

Ins. Co., 145 Idaho 197, 200, 177 P.3d 944, 947 (2007); see also Idaho Code § 7-902
Proceedings to compel or stay arbitration (granting courts authority to make such
determinations). In the event that the arbitrators decline to hold the matter in abeyance pending
completion of the administrative claims process, the panel should alternatively grant an abeyance
sufficient for ITO to petition a state district court for stay relief.

ITD'S REQUESTED RELIEF IS MODEST AND APPROPRJA TE
Although ITO reiterates that most claims do get resolved through the administrative
claims process, it acknowledges that this matter may end up before the arbitration panel at some
point in the future.

Given such possibility, ITO does not seek full dismissal and later

resubmission to the AAA. But ITO does ask that the matter be held in abeyance until completion
of the administrative claims review process. In the meantime, the panel can remain constituted,
AAA can maintain its file, and the parties can eventually reengage the arbitration process if and
when such is needed.

If an abeyance is not granted, Oebco benefits from the contractual provisions it likes (i.e.,
arbitration), while being able to disregard the contractual provisions it dislikes (i.e., the
administrative claims process). Holding the matter in abeyance is contractually justified, fair,
and a judicious use of time and effort. ITO respectfully requests such relief.
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DATED this 21 st day of November, 2013.

~~
Deputy Attorney General

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 21 51 day of November, 2013, I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to the
following:
Ron T. Blewett
Attorney at Law
Bollinger Financial Center
301 'D' Street
P.O. Box I 990
Lewiston, Idaho 83501
Michael Powell
Vice President
American Arbitration Assoc.
725 S. Figueroa Street, Ste. 400
Los Angeles, California 90017

D U.S. Mail
D Hand Delivered
D Overnight Mail
D Fax - (208) 413-6682

[2?J' Email:

ronblewett@idahoconstructionlawyers.

D U.S. Mail

D Hand Delivered
D Overnight Mail

0 Fax - (855) 433-3046
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Legal Assistant
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105.17
2.

Final Acceptance. Upon written notice from the Contractor of completion of the
entire contract, the Engineer will make an inspection and if all construction
provided for and contemplated by the contract Is found to be satisfactorily
completed, that inspection shall constitute the final inspection and the Engineer
will make the final acceptance and notify the Contractor in writing of this
acceptance as of the date of the final inspection. If, however, the inspection
discloses any work, In whole or In part, as being l.Klsatisfactory, the Engineer wiH
give the Contractor the necessary instructions for correction of same, and the
Contractor shall Immediately comply with and·execute such instruction. Upon
correction of the work, another inspection will be made which shall constitute the
final inspection, provided the work has been satisfactorily completed. In such
event, the Engineer will make the final acceptance and notify the Contractor in
writing of this acceptance as of the date of final Inspection.

105.17

Claims for Adjustment and Disputes

ALTERNATE DISPUTE RESOLUTION PROVISIONS
Alternate dispute resolution provisions are provided for under Subsection 105.18,
Claim Review Board (CRB) Specifications. In addition, a Dispute Review Board
(DRB) is provided for on selected projects or may be adopted by change order. Use
of an alternate dispute resolution provision does not relieve the Contractor or
Department from complying with all contract terms and conditions, and does not
waive any notice or timeliness requirements per Subsection 105.17. However, if an
alternate dispute resolution provision Is adopted and used, the claim submittal time
frames and the review time frames of Subsection 105.17 may be revised by mutual
written agreement of the Contractor and the Department, or if they are unable to
agree, shall be established by the Department.
ADMINISTRATIVE PROCESS
RESIDENT ENGINEER. When disputes and disagreements arising out of or relalilg
to the Contract or any work performed pursuant to the Contract, including additional
work required in a Change Order or written or oral order or direction, instruction,
interpretation, or determination by the Resident Engineer occur, the Contractor shaH
immediately give a signed written notice of Intent to file a construction claim to the
Resident Engineer. If such notification is not given and the Resident Engineer is not
afforded the opportunity by the Contractor to examine the site of work or is kept from
keeping a strict account of actual costs incurred to perform the disputed work or is not
afforded the opportunity to review the Contractor's project records, then the
Contractor shall waive all his rights to pursue the claim under the contract.
33

EXHIBIT

A

000122

105,17
Unrelated daim issues will be processed as separate dalms and therefore must be
submitted as separate daims.
The Contractor shall supplement the written notice of claim within 15 calendar days
of filing the notice of Intent to file a construction claim with a written statement
providing the following:

1.
2.
3.
4.
5.

The date of the claim.
The nature and circumstances which caused the claim.
The contract provisions that support the claim.
The estimated dollar cost, If any, of the daim and how that estimate was
determined.
AA analysis of the schedule showing any schedule change, disruption, and any
adjusbnent of contract time.

If the claim is continuing, the Contractor shall supplement the lnfonnation required
above In a timely manner.
The Contractor shall provide to the Resident Engineer full and final documentation to
support the claim no later than 6030 calendar days following the date the claim has
fuKy matured. A claim fully matures when all the direct damages (money and/or lime)
resulting from the claim Issue can be reasonably quantified. Impact damages may
be submitted later as separate claims ~ and when they occur. The possibility of
impact damages should not delay the submittal of full and final documentation of
claims with direct damages.
The full documentation of the claim, as presented In the administrative process shall,
at a minimum, contain the following elements.
1.

A detailed factual narration of events that details the nature and circumstances
which caused the claim. This detailed narration of events shall Include, but Is
not limited to, providing all necessary dates, locations, and Items of work
affected by the claim.

2.

The specific provisions of the contract or laws which support the claim and a
statement of the reasons why such provisions support the claim.

34
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105.17
3.

The identification and copies of all documentsany of the Contractor's documents
and the substance of any oral communication that support the claim. Manuals
that are standard to the indusby may be included by reference.

4.

If an adjustment of time for the performance of the contract is sought:

5.

6.

a.

The specific days and dates for which It ls sought.

b.

The specific reasons the Contractor believes a time adjusbnent should be
granted.

c.

The specific provisions or the Contract under which additional time Is
sought.

d.

The Contractor's detailed analysis of their schedule to demonstrate the
justification for a time adjusbnent.

If additional monetary compensation ls sought, the exact amount sought and a
breakdown of that amount Into the following categories:
a.

Labor. Listing of individuals, classification, hours worked, etc.

b.

Materials. Invoices, purchase orders, etc.

c.

Equipment. Listing detailed description (make, model, and serial number),
hours of use and dates of use. Equipment rates shall be at the applicable
Blue Book Rate, which was in effect when the work was performed, as
defined In Subsection 109.03.

d.

Job Site Overhead.

e.

Home Office Overhead (General and Administrative).

f.

Other categories as specified by the Contractor or the Department.

The above data shall be accompanied by a notarized statement from the
Contractor containing the following certification:

35
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105.17
Under penalty of law for perjury or falsification, the undersigned,
(Name)

(lille)

(Company)
hereby certifies that the claim is made In good faith; that the supporting
data are accurate and complete to the best of my knowledge and ballet,
that the amount requested accurately reflects the contract adjustment for
which the Contractor believes the Idaho Transportation Department Is
liable; and that I am duly authorized to certify the claim on behatt of the
Contractor.
(Dated)
Subscribed and sworn before me this
_ _ _ _ _ __,20__.

day of

Notary Seal

My commission expires: _ _ _ _ _ __
All pertinent informatioo, references, arguments and data to support the claim shall
be included.
36
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105.17
By failing to foHow the claim procedures prevlously described, Including flme frames
and content of claim submlttals, the Contractor waives his right to pursue the claim
under the contract.
Throughout any disputed work, the Contractor shall keep complete records of extra
costs and flme incurred. The Contractor shal provide copies of these records to the
Resident Engineer as they accrue (daily if necessary) so they may be reviewed and
field verified while the disputed work is taking place.
Provided the claim is complete and fully documented when It is received, the
Resident Engineer wil render a decision as follows:
Within 60 calendar days from the date the Resident Engineer receives the claim
if the claim amount is less than $100,000.
Wrthin 90 calendar days from the date the Resident Engineer receives the claim
if the claim is greater than $100,000.
If the claim submlttal is found to be incomplete, the Contractor wiU be notified to
provide the additional infonnation that is required. When this occurs the Resident
Enginee(s review time win be adjusted as deemed appropriate and the Contractor
will be notified.
If the Resident Engineer determines a claim has entitlement, an adjustment will be
made when warranted.
In spite of any claim, the Contractor shall proceed with the performance of the
contract and in accordance with the Resident Engineer's direction.
Failure of the Resident Engineer to provide a written decision within the time provided
above shall be deemed denial of the claim and the Contractor may appeal within 30
calendar days.

CHIEF ENGINEER. The Resident Engineer's decision wil be final and conclusive
unless, within 30 calendar days from receipt of the Resident Engineer's decision, the
Contractor appeals in writing to the Chief Engineer upon which receipt shall be
acknowledged in writing. The Contractor's appeal shall include a copy of the
Contractor's complete and fully docLKTiented claim.
37
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105.17
The Chief Engineer will Issue a written decision to the contractor within 90 calendar
days from the date the Chief Engineer receives the claim appeal.
The Chief Engineer's decision will be final and conclusive unless subsequently
changed by acourt of competent jurisdiction or by binding arbitration.

GENERAL
In connection with any appeal proceeding under this subsection, the Contractor will
be afforded an opportunity to be heard in support of their claim at any level of review.
At any stage of the Administrative process, if the above review time restraints are
unreasonable due to the complexity of the claim under consideration, etther party will
notify the other and mutual consent will be required to extend the times set forth for
decision at any level.

AUDITS
The Contractor's wage, payroll, and cost records pertaining to the claim shall be open

to inspection and/or audit by representatives of the Department The Contractor shall
retain these records on their premises. Cost records of all subcontractors and all
lower tier subcontractors shall be retained and open to similar Inspection and/or audit
The inspection and/or audtt may be performed by employees of the Department or
by an independent auditor under contract with the Department. The Contractor,
subcontractors, or lower tier subcontractors shall provide adequate facilities,
acceptable to the Department and tts auditors for the inspection and/or audit process
during normal business hours. The Contractor, subcontractors, and lower tier
subcontractors shall make a good faith effort to cooperate with the auditors. The
Contractor will be provided with reasonable notice before the first day the audit is
scheduled to commence. AN cost records shall be retained until the daim is resolved.
Information obtained in such audtts shall be maintained by the Department to the
extent provided by law as confidential information.
Failure of the Contractor, subcontractors, or lower tier subcontractors to maintain and
retain sufficient records to allow the audttors to verify all or aportion of the claim or to
permit the auditor access to the books, ledgers or any other records of the Contractor,
subcontractors, or lower tier subcontractors shall constitute a waiver of that portion of
the claim.
38
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105.17
At a minimum, the auditors shall have available to them the following documents
pertaining to the claim:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.

18.
19.

20.
21.

All daily time sheets and supervisors' daily reports.
All union agreements.
All insurance, welfare, and benefits records.
All payrott registers.
All earnings statements and records.
All payroll tax statements and records.
All materials records, invoices and requisitions.
All materials cost distooution sheets.
All equipment records.
All vendors, rental agencies, subcontractor's and lower tier subcontractor's
invoices,
All subcontractor's and lower tier subcontractor's payment certificates.
AH canceled checks for both payroll and vendors.
All job cost reports.
All job payroll ledgers.
All general ledgers.
All cash disbursement journals.
All financial statements for all years reflecting the operations on this contract. In
addition, the Department may require, ~ deemed appropriate, additional
financial statements for (3) years preceding execution of the contract and three
years following final acceptance of the project.
All documents which relate to each and every construction claim for this project
together with aN documents which support the amount of damages as to each
claim for this project.
Worksheets, accounting spreadsheets or any other documents used to prepare
the elements of the construction claim including but not lim~ed to labor, benefits
and insixance, materials, equipment subcontractors, aN documents which
establish the time periods, individuals Involved, the hours for the indMduals, and
the rates for all the Individuals.
All documents and computation sheets used during the course of bidding to the
extent the claim is based upon the original bid.
All scheduling documentation.
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105.17
BINDING ARBITRATION

I

The Contractor shall exhaust the Administrative Process for resolution, unless the
Contractor and the Department agree that claims that have not been resolved
through the Administrative Process provided in this section shall be resolved through
binding arbitration. The Contractor and the Department may agree on an arbitration
process, or, nthe Contractor and the Department cannot agree, arbitration shaH be
administered through· the American Arbitration Association (AAA) using the following
arbitration methods:

I

1.

The current version of the Expedited Procedures of the Construction lndusby
Arbitration Rules shall be used for claims with an amount equal to or less than
$250,000.

I

2.

The current version of the Standard Procedures of the Construction lndusby
Arbitration Rules shall be used for claims with an amount greater than $250,000.

I

The Department and Contractor agree that any arbitration hearing shaH be conducted
in Boise, Idaho.

I

The Contractor and the Department agree to be bound by the decision of the binding
arbitration, and the judgment rendered by the arbitrator(s). The decision of the
arbltrator(s) and the specific basis for the decision shaN be in writing. The arbitrator(s)
shaU use the contract as a basis for the decision.

l

Unless the Contractor and the Department agree, all unresolved claims and disputes,
which arise from the contract, must be brought in a single arbitration hearing.

I

The Contractor shal in an subcontracts and contracts with suppliers include a
provision that the subcontractor/supplier shall be bound by and limlted to the
procedures outlined in Subsection 105.17 Claims for Adjustments and Disputes. All
subcontractor and su'pp!ier claims must be made by the Contractor.

i

If the Contractor is to make a demand for arbitration, tt must be made within 120 days
of the date of the Chief Engineer's decision, otherwise the Chief Engineer's decision
shall be final and conclusive.
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Stephanie Wright
From:
Sent:
To:
Cc:
Subject:

AAA Mike Powell <MichaelPowell@adr.org>
Friday, November 22, 2013 1:03 PM
'Ron Blewett'; Gary Luke
lynn@idahoconstructionlawyers.com; Stephanie Wright
11-22-13 Debco v State of Idaho - AAA# 77 441 Y 00564 13 MRP

Dear Counsel,
Receipt is acknowledged of Respondent's Answering Statement and Motion to Hold Arbitration in Abeyance and
Claimant's Opposition to Hold Arbitration in Abeyance. With regard to· the issue of whether certain conditions precedent
have been met, such motions must be brought before the tribunal for determination. Absent mutual agreement or court
order, the Association shall proceed with the administration of this matter. Accordingly, the Arbitrator Selection List for
appointment(s) shall be forthcoming. Upon appointment of the tribunal, the Motion to Hold Arbitration in Abeyance and
Claimant's Opposition shall be submitted for determination.
Thank you,
Michael Powell

V8 Michael Powell
Vice President
American Arbitration Association
725 S. Figueroa Street, Suite 400
Los Angeles, CA 90017

T:213-362-1900
F:855 433 3046
E:MichaelPowell@adr.org
The information in this transmittal (including attachments, if any) is privileged and/or confidential and is intended only for the recipient(s) listed above. Any
review, use, disclosure, distribution or copying of this transmittal is prohibited except by or on behalf of the intended recipient. If you have received this transmittal
in error, please notify me immediately by reply email and destroy all copies of the transmittal. Thank you.
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Stephanie Wright
From:
Sent:
To:
Cc:
Subject:

Ron Blewett <ronblewett@idahoconstructionlawyers.com>
Friday, November 22, 2013 12:07 PM
AAA Mike Powell; Gary Luke; Stephanie Wright
lynn@idahoconstructionlawyers.com
RE: Debco v State -AAA# 77 Y 00564 13 MRP

Mike and Stephanie:
This is Claimant's response.
We oppose the request to hold arbitration in abeyance.
Please proceed with selection of a panel as agreed in our Administrative Conference. As we discussed and agreed, the
issues presented are for the panel to decide. I anticipate that in our preliminary hearing, and as part of establishing a
case schedule, the panel will set a briefing schedule for the motion.
Thank you for your attention to this response.
Ron T. Blewett
Attorney for Claimant

208-413-6678
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l

AMERICAN ARBITRATION ASSOCIATION

2
3

4

SCORP, INC d/b/a DEBCO
CONSTRUCTION,

s

Claimant,

6

7

and

e STATE OF IDAHO, DEPARTMENT
OF TRANSPORTATION,
9

10

Respondent.

)
)
)
)
)
)
)
)
)
)
)

MOTION TO SET BRIEFING
SCHEDULE AND ARBITRATION
DATE

ll

12

Claimant, Debco Construction, pursuant to R-23, respectfully moves the panel to hold a

13

reliminary Management Hearing, and to: (a) set a briefing schedule for hearing ITD's Motion to

14

old Arbitration in Abeyance, and (b) set a date for an evidentiary hearing of this arbitration, so

15

to avoid delay and to accommodate the AAA objective of prompt resolution.

16

This motion is made for the following reasons:
17

19

a)
Contract Interpretation: Whether contract provisions allow arbitration prior
'to completion of the contract claims process, is a question of contract interpretation
presenting issues analogous to an FRCP 12(b)(6) motion.

20

Claimant respectfully requests the opportunity to brief and argue whether "it can be said with

21

positive assurance that the arbitration clause is not susceptible of an interpretation that
covers the.asserted dispute". Wattenbarger v. A.G. Edwards & Sons, Inc., 150 Idaho 308,

22

319 (2010).

23

b)
Material Breach; If, despite all doubts being construed in favor of
arbitrability, it is determined by this panel that the contract claims review process _is a
contract requirement presenting a strict condition precedent to any arbitration, then material
breach by ITD would nonetheless excuse Claimant from compliance with contract
requirements. J.P. Stravens Planning Associates, Inc. v. Cil)1 of Wallace, 129 Idaho 542,
545 (1996). For this issue, the panel must determine whether ITD has committed a material
breach, a question of fact. Id.

18

24
25

26
27

28

OTION TO SET BRIEFING SCHEDULE
ND ARBITRATION DATE

1
I.aw office of

Ron T. Blewett
Lcwls1on, Idaho SS!lO I
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l
2
3

4

5
6

7
8
9

10
11

This aspect of Respondent's motion for abeyance presents issues analogous to an F.R.C.P.
56 summary judgment motion. A question ofmaterial fact exists as to ITD' s material breach
of its contract obligation to pay acknowledged debt, and Claimant requests the opportunity
to respond to the Rule 56 motion with evidence.
Claimant respectfully solicits the opportunity to offer summaryjudgment affidavits from no
less than six (6) honorable men who, during project performance, witnessed promises of
payment by ITD representatives for all the delay, disruption and impedance, only to later
suffer without payment after the project was complete.
Claimant respectfully solicits the opportunity on summary judgment to offer documentary
evidence exchanged after project completion, in which ITD representatives promised to pay
for delay, disruption and impedance of work in accord with prospective opinions to be
developed by a jointly-retained independent Technical Expert. However, after receipt of
opinionsfavorable to Claimant Debco, (see, Arbitration Demand, exhibit B-1) ITD continued
to refuse payment and deny entitlement, frustrating even the Technical Expert to the point
of asserting on one occasion that JTD representatives were guilty of intentional
misrepresentation.

12
13
14
15
16

17
18
19

20
21

Claimant respectfully solicits the opportunity to address /TD 's continued denial of any
entitlement after the TE had issued its opinion, even to the point ofinsisting that a separate
DRB hearing be held on the contested subject of entitlement. Claimant solicits the
opportunity to offer evidence as to how /TD representatives were so averse to payment of
Debco that, two years after the job was complete, they asserted the unilateral right to delay
and disrupt and impede contractor operations without compensation, so long as the
operations being hindered were not critical path items. (See, Arbitration Demand, Exhibit
B-2, page 33, item 4.2)
Claimant respectfully solicits the opportunity to rebut JTD 's false statement that its claims
ofmaterial breach are "newly announced" and to submit documentary evidence on summary
judgment of the numerous times over the last three years it had plead with /TD for help,
explaining that ITD was causing damage to its business,· ofits written presentation in May
2013 in which it asserted that /TD was guilty ofmaterial breach; and ofthe numerous times
it had been ignored

22

23

24
25
26

Claimant respectfully solicits the opportunity to submit evidence on summary judgment of
the damage suffered at the hands oflTD; ofthe equipmentj/eet that has been liquidated,·
ofthe loss ofbond credit,· ofthe loss ofbank credit; ofthe liquidation ofthe college fund for
the owner's young son, so as to meet payroll; of the strong handshakes and goodbyes of
loyal men, good men, forced to leave the "best job I ever had"; of the owner resorting to
manual labor, wading in an icy stream to stabilize a small bridge piling because that is the
type ofwork left to the company.

27

28

OTION TO SET BRIEFING SCHEDULE
ND ARBITRATION DATE

2
I.aw office nr

Ron T. Blewett
Lewls1on, Idaho 8S501
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1
2
3
4

5

The Arbitration Schedule: Three times now in writing, Dcbco has asked ITD
c)
to proceed with the claims process pending this arbitration. Under Standard Specification
I 05.17 the ITD resident (who has had these issue before him for going-on three years now
as a request for equitable adjustment) is scheduled by contract (a 90 day limit) to decide the
claim no later than the end of January, and the claim is then to be decided by the Chief
Engineer (another 90 day limit) not later than the end of April, 2014. This is long before a
10-day eviclentiary arbitration hearing in this dispute may possibly be set anyway.

6

8

Within the claims process, ITO is only expected to detennine that sufficient funds are
payable so as to provide "plausible deniability" or "cover" for its breach. We look forward
to presenting all issues at the evidentiary hearing to be scheduled herein.

9

Claimant respectfully requests that (a) a briefing schedule be established on ITD's motion

7

10

to hold arbitration in abeyance, and (b) that an cvidcntiary hearing of this entire arbitration be set

11

now, so as to avoid delay.
12
13

DATED this

J

11

1y

of December, 2013.

!Jl

14
15
16

By_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Ron_ T. Blewett, ISB No. 2963

Attorney for Claimant

17
18

19
20
21
22

23
24
25
26
27
28

MOTION TO SET BRIEFING SCHEDULE
ND ARBITRATION DATE

3 ..
J..:11\·nlfi11•11f

Ron T. 13leweu
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1

CERTIFICATE OF SERVICE

2

'1114

3
4

'

I HEREBY CERTIFY that on the~ day of December, 2013, I caused to be served a true and
correct copy of the foregoing documenl by the method indicated below, and addressed to the
following:

5
6

7
8

~

Mr. Gary Luke
Deputy Attorney General
Idaho Transportation Dept.
P. 0. Box 7129
Boise, ID 83 707-1129

D
D

D
D

U.S. Mail

Hand Delivered
Overnight Mail
Telecopy/Fax
Email

9

10
11
12

Ron T. Blewett
Attorney for Claimant

13
14
15
16
17

18
19
20

21
22

23
24
25

26
27
28

i\lOTION TO SET BRIEFING SCHEDULE
AND ARBITRATION DATE

4

Ron T. Blewett
000138

LAWRENCE G. WASDEN
ATTORNEY GENERAL

m
---;._-'-~¥-+J«:)
DEC 1,0 2013

STEVE OLSEN
Chief, Civil Litigation Division

CHRISTOPHER

=

.4.U:-R-e!!_:55
__ 3s;,,;-;f11/!i/i.e!OO-r"inr-::--.,-

GARYD. LUKE
Deputy Attorney General
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83707-1129
Telephone: (208) 334-8815
Facsimile: (208) 334-4498
gary.luke@itd.idaho.gov
ISB #6450

o: RICH Clark

Sy CHRISTINE sweei
DePurv

MELISSA MOODY

Counsel for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO, IDAHO
TRANSPORTATION BOARD,
Plaintiff,
vs.
ASCORP, INC d/b/a DEBCO
CONSTRUCTION,
Defendants.

______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No.

CV OC 13 2 1 9 1.;

SUMMONS

NOTICE:
YOU HAVE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF. THE
COURT MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER NOTICE
UNLESS YOU RESPOND WITHIN TWENTY (20) DAYS. READ THE INFORMATION
BELOW:
TO ALL DEFENDANTS AND THEIR ATTORNEYS OF RECORD:
YOU ARE HEREBY NOTIFIED that in order to defend this lawsuit, an appropriate
written response must be filed with the above designated Court within twenty (20) days after
·,
SUMMONS- I

000139

service of this Summons on you. If you fail to so respond, the Court may enter judgment against
you as demanded by the Plaintiff in the Complaint.
A copy of the Complaint is served with this Summons. If you wish to seek the advice or
representation by an attorney in this matter, you should do so promptly so that your written
response, if any, may be filed in time and other legal rights protected.
An appropriate written response requires compliance with Rule lO(a)(l) and other Idaho
Rules of Civil Procedure and shall also include:
1.

The title and number of this case.

2.

If your response is an Answer to the Complaint, it must contain admissions or

denials of the separate allegations of the Complaint and other defenses you may claim.
3.

Your signature, mailing address and telephone number, or the signature, mailing

address and telephone number of your attorney.
4.

Proof of mailing or delivery of a copy of your response to Plaintiffs attorney, as

designated above.
To determine whether you must pay a filing fee with your response, contact the Clerk of
the above-named Court.
DATED this /

0 day of December, 2013.
)

(SEAL)

SUMMONS-2

By

0
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'fll

~ /th'CCF R~~---t«>

LAWRENCE G. WASDEN
ATTORNEY GENERAL

i;+-

DEC 2 6 2013
STEVE OLSEN
Chief, Civil Litigation Division

CHRISTOPHER O. RICH, Cleric
By STEPHANIE VIDAi(

I

OEPUrv

> ,,

GARYD. LUKE
Deputy Attorney General
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83707-1129
Telephone: (208) 334-8815
Facsimile: (208) 334-4498
gary.luke@itd.idaho.gov
ISB #6450
Counsel for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO, IDAHO
TRANSPORTATION BOARD,
Plaintiff,
vs.
ASCORP, INC d/b/a DEBCO
CONSTRUCTION,
Defendant.

_______________
State of Idaho
County of Ada

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 1321919

AFFIDAVIT OF
ACKNOWLEDGMENT OF SERVICE

)
: ss.
)

Ron T. Blewett, Attorney at Law, being first duly sworn upon oath, deposes and says:
That he is the attorney for the Defendant, Ascorp, Inc. d/b/a Debco Construction, abovenamed, in the above-entitled action.

AFFIDAVIT OF ACKNOWLEDGEMENT OF SERVICE - l
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·•

Your Affiant hereby acknowledges service and receipt of a copy of the Summons and
Complaint in the above-entitled action.
DATED this

_f(_ day of December, 2013.

{12

.

RON T. BLEWETT, Attorney for the Defendant
Ascorp, Inc. d/b/a Debco Construction

SUBSCRIBED AND SWORN to before me this /~ J'vday of December, 2013.

CERTIFICATE OF SERVICE
I hereby certify that on this

~it

of December, 2013, I caused to be served a true and correct

copy of the foregoing by the method indicated below, and addressed to the following:
Ron T. Blewett
Attorney at Law
Bollinger Financial Center
301 'D' Street
P.O. Box 1990
Lewiston, ID 83501

_U.S.MAIL
HAND DELIVERED
_OVERNIGHT MAIL
~ (208) 413-6682
LEMAIL: ronblewett@idahoconstructionla~ers.com

gb£6an 01,h \Otr+TE HANIE L. WRIGHT
Legal Assistant

AFFIDAVIT OF ACKNOWLEDGEMENT OF SERVICE - 2
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NO.

,,

t{ t,

FILED

A.M._..:..._ _ _P . M . - - - -

RON T. BLEWETT
Idaho State Bar No. 2963
BLEWETT MUSHLITZ, LLP
Attorney for Plaintiffs
The Bollinger Financial Center
301 "D" Street, Suite C
P. 0. Box 1990
Lewiston, Idaho 83501
Telephone: (208)413-6678
Facsimile: (208)413-6682

JAN O6 2014
CHRtSTOPHER D. RICH, Clerk,.
By DAYSHA OSBORN .. ,,
DEPUTY

ronblewett@idahoconstrnctionlawyers.com
dougmushlitz@idahoconstructionlawyers.com

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff,
VS.

ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,
Defendant.
______________

.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-OC-13-21919

NOTICE OF SPECIAL
APPEARANCE

TO: Attorneys for Plaintiff
YOU WILL PLEASE TAKE NOTICE that the law firm of Blewett Mushlitz, LLP
hereby enters a special appearance pursuant to I.R.C.P. 4(i)(2) on behalf of Defendant, Ascorp,
Inc. d/b/a Debco Construction, for the purpose of contesting personal jurisdiction and/or subject
matter jurisdiction.
Defendant requests that all further pleadings and papers in this proceeding be served
upon them at our office located at The Bollinger Financial Center, 301 D Street, Suite C, P. 0.
Box 1990, Lewiston, Idaho, 83501.
NOTICE OF SPECIAL APPEARANCE

1

000143

. ,~..,

.
By entering this Notice of Special Appearance, the undersigned neither consents to nor
waives personal jurisdiction and/or subject matter jurisdiction on behalf of the defendant, and
specifically preserves issues for decision by the court.
DATED this 3rd day of January, 2014.

B L 4 MUSHLITZ, LLP

~~n

if:tett~r-

T.
Attorneys for Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 3rd day of January, 2014, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

Lawrence G. Wasden
Steve Olsen
GaryD. Luke
Attorney General's Office
3311 West State Street
P. 0. Box 7129
Boise, ID 83707-1129
Fax: (208)334-4498

NOTICE OF SPECIAL APPEARANCE

'x

--

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy/Facsimile
E-mail

2

000144

No.

RON T. BLEWETT
Idaho State Bar No. 2963
BLEWETT MUSHLITZ, LLP
Attorney for Plaintiffs
The Bollinger Financial Center
301 "D" Street, Suite C
P. 0. Box 1990
Lewiston, Idaho 83501
Telephone: (208)413-6678
Facsimile: (208)413-6682

9

1\ U
A.M.~
FILED
""f"'-..__ _ _
.JP.M._ _ __

JAN O6 2014
CHRISBTOPHER D. RICH,, Clerk
YDAYSHA OSBORN.
DEPUlV

\

ronblewett@idahoconstructionlawyers.com
dougmushlitz@idahoconstructionlawyers.com

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff,
vs.
ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,
Defendant.
______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-OC-13-21919

MOTION TO DISQUALIFY
JUDGE MELISSA MOODY

COMES NOW the Defendant, Ascorp, Inc. d/b/a Debco Construction, by and through
its undersigned counsel of record, and pursuant to Rule 40(d)(l) of the Idaho Rules of Civil
Procedure moves this Court for entry of an order disqualifying District Court Judge Melissa
Moody, without cause, from presiding over any and all matters, hearings, proceedings, and
trials which may be hereafter held in the above-captioned matter.

MOTION TO DISQUALIFY JUDGE
MELISSA MOODY

1

000145

.

DATED this 3rd day of January, 2014.

ett, ISB No. 2963
Attorneys or Defendant

. CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 3rd day of January, 2014, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

X

Lawrence G. Wasden
Steve Olsen
GaryD. Luke
Attorney General's Office
3311 West State Street
P. 0. Box 7129
Boise, ID 83707-1129
Fax: (208)334-4498

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy/Facsimile
E-mail

By:....£__ _4--L---=---1,£..:~--1-,,___ _ _ __
Attorneys for Defendant

MOTION TO DISQUALIFY JUDGE
MELISSA MOODY

2

000146

NO·---~::-:=----,-JrT"'l"'~A.M. _ _ _ _
P,M,_':t:
_
.....,.
____
FILEo
0 _

I

JAN 1 0 2014
CHRISTOPHER D. RICH, Cieri<
By SAYTHARA KHAM-ONE
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff,
vs.

AS CORP, INC. d/b/a DEBCO
CONSTRUCTION,
Defendant.

)
)·
)
)
)
)
)
)
)
)
)

Case No. CV-OC-13-21919

ORDER DISQUALIFYING
JUDGE MELISSA MOODY

--------------)

Defendant herein having timely filed a Motion to Disqualify without cause pursuant to
I.R.C.P. 40(d)(l), and the Court having properly considered the matter;
NOW, THEREFORE, IT IS HEREBY ORDERED as follows:
1)

Defendant's Motion to Disqualify Judge Melissa Moody is hereby GRANTED;

2)

The undersigned presiding Judge hereby disqualifies herself from presiding over

and

any and all matters, hearings, proceedings, and trials which may be hereafter held in the abovecaptioned matter.

-"}f>
DATED this~ day of January, 2014.

~~~\.\-1:> G.-E:

t,--1..() 0 ~

'1

000147

Honorable Melissa Moody, District Court Judge

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on t i P .J!.. gafQ}/January, 2014, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

Lawrence G. Wasden
Steve Olsen
GaryD. Luke
Attorney General's Office
3311 West State Street
P. 0. Box 7129
Boise, ID 83707-1129

Mr. Ron T. Blewett
Mr. Douglas L. Mushlitz

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy/Facsimile
E-mail

v

Blewett Mushlitz, LLP
Attorneys at Law
P. 0. Box 1990
Lewiston, ID 83501

000148

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO, THE,
IDAHO TRANSPORTATION BOARD,
Plaintiff,
vs.

CASE NO. CV-OC-2013-21919
NOTICE OF REASSIGNMENT

ASCORP INC,

Defendant.
NOTICE IS HEREBY GIVEN that the above-entitled case has been reassigned to the
Honorable STEVEN HIPPLER .
Dated this 10th day of January, 2014.

CERTIFICATE OF MAILING
I hereby certify that on Friday, January 10, 2014, I have delivered a true and accurate copy of the
foregoing document to the following parties in the method indicated below:

Gary D Luke
Attorney at Law
Attorney General's Office
PO Box 7129
Boise ID 83707-1129

Ron T Blewett
Attorney at Law
PO Box 1990
Lewiston ID 83501

NOTICE OF REASSIGNMENT·
'

f

••

1•

•
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1
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'
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'
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000149

--3~-Jb:73::::;/

LAWRENCE G. WASD:i..:.1--i
ATTORNEY GENERAL

N0.----::1*,r;;-U:"0
A.M, _ _ _ _f).M.

JAN 1 4 2014

STEVE OLSEN
Chief, Civil Litigation Division

CHRISTOPHER D. RICH, Clerk
By JERI 1-iEATON
DEPUTY

GARYD. LUKE
Deputy Attorney General
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83707-1129
Telephone: (208) 334-8815
Facsimile: (208) 334-4498
gary.luke@itd.idaho.gov
ISB #6450
Counsel for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STA TE OF IDAHO, IDAHO
TRANSPORTATION BOARD,
Plaintiff,
vs.
ASCORP, INC d/b/a DEBCO
CONSTRUCTION,
Defendant.

______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 1321919

NOTICE OF SERVICE

PLEASE TAKE NOTICE that Plaintiff, State of Idaho, has served a copy of Plaintiff's

First Set of Interrogatories and Requests for Production of Documents to the Defendants by
mail, postage prepaid on the ..!!]_day of January, 2014, and is retaining the original in
accordance with the Idaho Rules of Civil Procedure.
DATED this:?'/- day of January, 2014.

Deputy Attorney General
;

NOTICE OF SERVICE - I

000150

CERTIFICATE OF SERVICE
I hereby certify that on this

q-H~ay of January, 2014, I caused to be served a true and

correct copy of the foregoing by the method indicated below, and addressed to the following:
Ron T. Blewett
Attorney at Law
Bollinger Financial Center
301 'D' Street
P.O. Box 1990
Lewiston, ID 83501

_Lu.S.MAIL
HAND DELIVERED
OVERNIGHT MAIL
_FAX (208) 413-6682
_EMAIL: ronblewett@idahoconstructionlawyers.com

8b;fi:'tll!K \n. \Ov1&=
STEP ANIE L. WRIGHT
Legal Assistant

NOTICE OF SERVICE - 2

000151
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l
2
3
4

6

7
8

AM----~PM
..

RON T. BLEWETT
Idaho State Bar No. 2963
BLEWETT MUSHLITZ, LLP
Attorneys at Law
The Bollinger Financial Center
301 "D" Street
P. 0. Box 1990
Lewiston, Idaho 83501
Telephone: (208)413-6678
Facsimile: (208)413-6682
ronblewett@idahoconstructionlawyers.com
dougmushli tz(a),i da hoconstructionlawyers.com

..
_,..;

JAN 1_5 2014
CHRJSTOPHER p, RICH

By CHRISTINE swee,l

Clt;}l'k

DSPUTV

9

Attorneys for Defendant
10
11

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

12
13

l4

IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff,

15

16

17
18
19

20
21
22

vs.
ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,
Defendant.

______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-OC-1321919

NOTICE OF SUBSTITUTION
OF COUNSEL

NOTICE IS HEREBY GIVEN that Defendant's attorney ofrecord is hereby changed and
a new attorney substituted. The withdrawing counsel of record is Ron T. Blewett, attorney at law,

23

and the new and substituted attorney of record is Blewett Mushlitz, LLP, Attorneys at Law,
24

25

Lewiston, Idaho.

26

YOU ARE HEREBY NOTIFIED that all papers to be served on defendant shall be served

2'7

on Blewett Mushlitz, LLP, Attorneys at Law, 301 "D" Street, P. 0. Box 1990, Lewiston, Idaho,

28.

NOTICE OF SUBSTITUTION OF
COUNSEL

1

Blewett Mushlitz,
Attorneys
Lewiston,
Idaho 83501
000152

LLP

.
1

83501, until further notice or order of the court.
2
3

DATED this is1 day of January, 2014.

4

By_ _ _ _ _ _ _ _ _ _ _ _- 1 - - - - Ron T. Blewett, Withdrawing Attorne

s
6

7

BLEWETT MUSHLITZ, LLP

8

By_ _ _ _ _ _ _ _ _ _ _ _- 1 1 - - 1 - - - Ron T. Blewett, Attorneys for Defend
ISB No. 2963

9
10
11

12

CERTIFICATE OF SERVICE

13

I HEREBY CERTIFY that on the } 3nday of January, 2014, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

14
15
16
17
18
19

~

Lawrence G. Wasden
Steve Olsen
GaryD. Luke
Attorney General's Office
3311 West State Street
P. 0. Box 7129
Boise, ID 83707-1129

D
D
D
D

U.S.Mail
Hand Delivered
Overnight Mail
Telecopy/Facsimile
E-mail

~o
21
22

By:_ _ _ _ _ _ _ _- + - 1 - - - + - - - - - Attorney for Defendant

23

24
25

2G
27
28

NOTICE OF SUBSTITUTION OF
COUNSEL

2

Blewett Mushlitz,
Attorneys

000153
Lewiston,
Idaho 83501

LLP

::za=Sdi°M___
l
2
3

4

5
6

7
8

9

JAN 17 2014

RON T. BLEWETT
Idaho State Bar No. 2963
BLEWETT MUSHLITZ, LLP
Attorney for Plaintiffs
The Bollinger Financial Center
301 "D" Street, Suite C
P. 0. Box 1990
Lewiston, Idaho 83501
Telephone: (208)413-6678
Facsimile: (208)413-6682
ronblewett@idahoconstructionlawyers.com

CHRISTOPHER D. RICH, Clerk
By ELAINE RUDZINSKI
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

10
11

IDAHO TRANSPORTATION
DEPARTMENT,

12

Plaintiff,
13

l4
15

vs.
ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,

16

17

Defendant.
______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-OC-1321919

MOTIONS TO DISMISS AND
FOR SUMMARY JUDGMENT

18

COMES NOW the defendant Ascorp, Inc. d/b/a Debco Construction ("Debco"), and
19

~o
21

respectfully moves as follows:
1)

Motion to Dismiss: Debco respectfully moves this court to dismiss plaintiffs

22

complaint pursuant to I.R.C.P. 12(b)(6). This motion is made on the following grounds and for

23

the following reasons:

24

a)

ITD acknowledges that an arbitration agreement exists but asserts that

25

26

27

Debco did not satisfy procedural conditions precedent to arbitration. Such questions
are not for the court.

28
MOTION TO DISMISS AND FOR
SUMMARY JUDGMENT

1

Blewett Mushlitz,
Attorneys
000154

Lewiston, Idaho 83501

LLP

l

b)

Questions of procedural arbitrability " ... such as whether conditions

2

precedent to arbitrate have been met. .. " are for the arbitrators to decide. Storey
3

Construction, Inc. v. Hanks, 148 Idaho 401,412 (2009).

4

c)

s
6

7
8

2)

Plaintiff has not stated a claim upon which this court may grant relief.

Motion for Summary Judgment: In the alternative, Debco respectfully moves

this court pursuant to I.R.C.P. 56(c), to summarily enter judgment against plaintiff. This
motion is made on the grounds and for the reasons that, based on undisputed material fact:

9

a)

It cannot be said with "positive assurance that the arbitration clause is

10
11

not susceptible of an interpretation that covers the asserted dispute." Wattenbarger

12

v. A.G. Edwards & Sons, Inc., 150 Idaho 308,315 (2010); and,

13

3.4

b)

The questions presented by plaintiffs complaint, including contract

interpretation, material breach, and the consequences thereof, are for the empaneled

15

arbitrators, before whom Plaintiff has already filed a motion to stay.
16

17
18

This motion is supported by the Brief and Affidavits filed concurrently herewith.
DATED this .l.11:aay of January, 2014.

19

BLEWETTM~

~

20

By
Ron T. Blewett, ISB No. 2963
Attorneys for Defendant

21
22

23

24

25

26
·27

28

MOTION TO DISMISS AND FOR

SUMMARY JUDGMENT

2

Blewett Mushlitz,
Attorneys

000155

Lewiston, Idaho 83501

LLP

l
2

CERTIFICATE OF SERVICE

3'
4

5

J../i:_#-'

I HEREBY CERTIFY that on the
day of January, 2014, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

6

7
8

9

10
11

Lawrence G. Wasden
Steve Olsen
GaryD. Luke
Attorney General's Office
3311 West State Street
P. 0. Box 7129
Boise, ID 83707-1129

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy/Facsimile
E-mail

/_il__

12

By: _ _ _ _ _

13

Attorneys for Defendant

l4
15
16

17
18

19

20
21
22
23
24

2S
26

27
28

MOTION TO DISMISS AND FOR
SUMMARY JUDGMENT

3

Blewett Mushlitz,
Attorneys

000156

Lewiston, Idaho 83501

LLP

NO.-,.-,r~~~----1A.M.--=--=...;:::;....r. ,_ _ _ _...,

l
2
3

4

s
6

7
8

9

RON T. BLEWETT "'
Idaho State Bar No. 2963
BLEWETT MUSHLITZ, LLP
Attorneys for Plaintiffs
The Bollinger Financial Center
301 "D" Street, Suite C
P. 0. Box 1990
Lewiston, Idaho 83501
Telephone: (208)413-6678
Facsimile: (208)413-6682
ronblewett@idahoconstructionlawyers.com

JAN f 7 2014
CHRISTOPHER D. RICH, Clerk
By ELAINE RUDZINSKI
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

10
11

IDAHO TRANSPORTATION
DEPARTMENT,

12

Plaintiff,
13

14
15

vs.
ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,

16
17

Defendant.
______________

Case No. CV-OC-1321919

)
)
)
)
)
)
)
)
)
)
)
)

AFFIDAVIT OF COUNSEL

18

STATE OF IDAHO

)
) ss.
)

19

~o

County of Nez Perce

21

RON T. BLEWETT, after first being duly sworn on oath deposes and says:
22
23

1)

I am counsel for the defendant corporation ("Debco") in:

24

a)

Its contract claim before the Idaho Transportation Department ("ITD");

25

b)

The related dispute regarding ITD's material breach for nonpayment;

26

c)

The pending demand for arbitration and request to schedule an
arbitration hearing; and,

·27
28

AFFIDAVIT OF COUNSEL

1

Blewett Mushlitz,
Attorneys

000157

Lewiston, Idaho 83501

LLP

l

d)

This suit.

2

2)

I am well familiar with the ITD standard specifications and the way ITD applies

3'

4

s
6

7
8

them in practice. I have been involved in dozens of ITD construction contract claims over the
last approximate 30 years. I have taken many ITD claims to arbitration.

3)

I am well familiar with the American Arbitration Association arbitration

process. I have been an AAA arbitrator since 1987 and well familiar with the construction
industry rules.

9

4)

The demand for arbitration of the ITD/Debco dispute is not equivalent to an

10
11

arbitration of the dispute. The AAA has appointed 3 "blue-ribbon" construction arbitrators

12

and the arbitration hearing must be scheduled with them and with counsel of record.

13

Arbitration is not instantaneous upon the filing of a demand.

:14

5)

The same issue that ITD has presented by this suit has also been presented to the

15

arbitration panel. A true copy of ITD' s motion to stay arbitration is attached as exhibit "G" to
16

17

its complaint. The motion was filed in anticipation that the arbitration panel would decide it.

18

(See, e.g., comments Page 11, Exhibit "G" to Complaint.) The motion has not yet been decided

19

by the panel.

20

6) Based on my knowledge and past experience, I do not expect it to be possible as a

21

practical matter to schedule an arbitration hearing of this dispute earlier than the fall of 2014,
22

23
24

perhaps November, perhaps later. This will depend in part on the schedule for the arbitrators.
7)

Under the ITD specifications, ifITD would follow its own specification

2S

schedule, a decision on Debco's claim would be entered in March, 2014. Regardless, ITD can

26

readily decide Debco's claim well prior to any arbitration.

'27

28

AFFIDAVIT OF COUNSEL

2

Blewett Mushlitz,
Attorneys

000158

Lewiston, Idaho 83501

LLP

l

8)

ITD is using this lawsuit for collateral motives. ITD has served discovery

2

requests in this suit under the Idaho Rules of Civil Procedure. These requests violated and are
3

4

s

inconsistent with the Construction Industry Rules of the American Arbitration Association for
which the parties contracted.
Further your affiant sayeth not.

6

7

RON T. BLEWETT

8

SUBSCRIBED AND SWORN to before me this

9
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l(_p ~ day of January, 2014.
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N ~ PUBLIC FORSTATE()AHO
Residing at: Lewiston, Idaho
Commission expires: 11/12/15
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CERTIFICATE OF SERVICE
~
I HEREBY CERTIFY that on the lf1::. day of January, 2014, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

11
18
19

20
21
22

Lawrence G. Wasden
Steve Olsen
GaryD. Luke
Attorney General's Office
3311 West State Street
P. 0. Box 7129
Boise, ID 83 707-1129

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy/F acsimile
E-mail

23

IQ

24

By:
Attorneys for Defendant

25

26

27
28

AFFIDAVIT OF COUNSEL

3

Blewett Mushlitz,
Attorneys

Lewiston,
Idaho 83501
000159

LLP

. ·i.;.;~·,'
' ii1ii

l
2
3'

4

s
6

7
8

9

JAN f 7 2014

RON T. BLEWETT
Idaho State Bar No. 2963
BLEWETT MUSHLITZ, LLP
Attorneys for Plaintiffs
The Bollinger Financial Center
301 "D" Street, Suite C
P. 0. Box 1990
Lewiston, Idaho 83501
Telephone: (208)413-6678
Facsimile: (208)413-6682
ronblewett@idahoconstructionlawyers.com

CHRISTOPHER D. RICH, Cle
By ELAINE RUDZINSKI
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

10
11

IDAHO TRANSPORTATION
DEPARTMENT,

12

Plaintiff,
13
14
15

vs.
ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,

16

17

Defendant.
______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-OC-1321919

AFFIDAVIT OF LONNIE
SIMPSON

18

STATE OF IDAHO
19

~o
21

County of Nez Perce

)
) ss.
)

LONNIE SIMPSON, after first being duly sworn on oath deposes and says:

22

23
24

25

26
27

28

1)

I am the founder and president and owner of the defendant corporation

("Debc~"). I have personal knowledge of the matters stated here.
2)

Debco contracted with the Idaho Transportation Department (ITD) for the

reconstruction of a City Street in Twin Falls, Idaho. The project is known as the "Washington
Street" project. I planned for the project to be substantially completed in 2010.
AFFIDAVIT OF LONNIE SIMPSON

1

Blewett Mushlitz,
Attorneys
Lewiston,
Idaho 83501
000160

LLP

l

3)

ITD's plans and specifications for the Washington Street project were defective,"

2

causing Debco and its subcontractors to spend millions of dollars more than originally
3

4

contracted. Some extra cost was paid during construction. Most was not. The project was not

5

completed until near the end of 2011. Our extra unpaid costs including subcontractors exceed

6

$3,000,000.

7
8

4)

During the project, and on numerous occasions, I was personally present at

regular project meetings with ITD's project representative Rob Ramsey. On numerous

9

occasions Mr. Ramsey said the plans and specifications were in error on this project, that he
10
11

knew our work had been delayed and disrupted, and that we were incurring extra delay and

12

disruption cost that would be paid at the end of the work. We relied on his promises and

13

completed the work.

14

5)

ITD did not pay at the completion of the work.

6)

After completion of the work I communicated with Mr. Ramsey on various

15
16

17

occasions by phone and in person. He said if we agreed to hire an independent technical expert

18

to review the project the ITD would pay us based on the independent conclusions. I relied and

19

paid for the independent review by the independent expert ITD selected.

~o

7)

The independent review confirmed that Debco was not at fault and that ITD was

21

at fault. A true copy of the summary conclusions from the report of the independent review is
22

attached as Exhibit "A".
23

24
25

'

8)

Still, ITD did not pay. ITD began disputing an obligation to pay. ITD disputed

the conclusions of the independent reviewer it selected and jointly hired.

26

27
28

AFFIDAVIT OF LONNIE SIMPSON

2

Blewett Mushlitz,
Attorneys
Lewiston,
Idaho 83501
000161

LLP

l

9)

I then asked for review by an independent dispute board. After hearing, the

2

dispute review board concluded we were entitled to payment. A true copy of that decision is
3

attached as Exhibit "B".
4

s
6

7
8

10)

Still ITD did not pay anything. The opinions of the independent technical expert

and the dispute review board were not binding on ITD.
11)

I filed a claim and I demanded arbitration hoping that a hearing would be

scheduled. A true copy of my claim dated October 28, 2013 is attached as Exhibit "C". A true

9

copy of my arbitration demand is Exhibit "D".
10
11

12)

Per ITD contract Standard Specifications 105 .17 (a true copy of which is

12

attached as Exhibit "E") the resident is to decide the claim in 90 days (Exhibit "E", page 3 7);

13

on appeal, the Chief Engineer is to decide the claim within another 90 days (Exhibit "E", page

l4

38). IfITD follows its contract schedule, they will decide the claim in March, 2014.

15

Regardless, ITD can decide the claim at any time. They continue to delay.
16

l7
18
19

20

13)

I don't expect an arbitration of this matter can be scheduled until the fall of

2014, perhaps November 2014 ifwe are fortunate.
14)

ITD has participated in the Arbitration. I attended a telephonic preliminary

hearing on November 20, 2013 in the company ofmy attorney Ron T. Blewett, ITD's attorney

21

Gary Luke, and the American Arbitration Association ("AAA") representative. One of the
22
23

subjects discussed was arbitrator selection. Mr. Blewett asked for arbitrators from Washington

24

and Oregon to avoid conflicts of interest with Idaho arbitrators. Mr. Luke asked the AAA to

25

include a list of prospective arbitrators from the State of Utah as well.

26

27
28

15)

When the AAA sent the list of arbitrators to pick from, they included three

arbitrators from Utah as Mr. Luke had requested.
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16)

Mr. Luke also filed a motion in the arbitration to hold the arbitration in

2

abeyance. Attached as Exhibit "F" is a copy of the motion filed in arbitration by ITD.
3

4

17)

My company is entitled to payment under its contract with ITD. Because of

s

ITD's nonpayment, my company is being destroyed and time is of the essence if I am going to

6

be able to save Debco. I have had to sell millions of dollars worth of equipment which I

7

needed to win bids and do the type of work we have historically done. I cannot bid the types of

8

jobs we have historically bid because my bond credit has been drastically reduced. The

9

company has had as many as nearly 250 employees in the past. While there are seasonal
10
11

variations, our last payroll had about 22 employees. My company is dying a slow death

12

because ITD has not paid us as promised.

13

:14

18)

I respectfully ask the court to allow us to schedule an arbitration so I can try to

save my company.

15

16

Further your affiant sayeth

11
18

~ (J
__._~::; -; ;:'- ___._______
__

LONNIE SIMPSON
SUBSCRIBED AND SWORN to before me this / (p'fl day of January, 2014.

19

~L

~o
Residing at: Lewiston, Idaho
Commission expires: 11/12/15

21
22
23
24
25

26
27

28
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CERTIFICATE OF SERVICE

2
3

4

I HEREBY CERTIFY that on the ~day of January, 2014, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

s
6

7
8
9

Lawrence G. Wasden
Steve Olsen
GaryD. Luke
Attorney General's Office
3311 West State Street
P. 0. Box 7129
Boise, ID 83707-1129

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy/Facsimile
E-mail

10.

iZ--___

11

By: _ _ _
Attorneys for Defendant
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17
18
19
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·27

28

AFFIDAVIT OF LONNIE SIMPSON

5

Blewett Mushlitz,
Attorneys
000164

Lewiston, Idaho 83501

LLP

A

000165

71

the overall longest path through the project), are shown on the Longest Path B series schedules. The fl.

series schedules should be used to understand the delays to completion of the overall project.

2. Phase 3/4
Debco is entitled to Excusable and Gompensable delay of rJ.06 work days foT Phase 3/4.
Non -Ex cMsable and No n-Compensable deilay is -11 WD for hase 3/4.
Erccusable and Non -Compensable de lay is 56WD fo r Phase 3/4.

Clarification: The negative total of -11 WD under the Summary Phase 3/4 colwnn for_Non -Excusable

and Non-Compensable delay (NE/NC) reflects the Contractor's ability to preserve, to a large extent, the
positive float(+ 14TF) in its initial phase 3/4 schedule, which was based upon an early completion date
of March 11, 2011. Except for delays caused by other paities, or other circumstances or conditions
beyond its control, Debco could have completed the project early.
Clarification: The determination of responsibility for delay has been appo1tioned to the various pa1ties
(ITD, Debco, Engineer (of Record), Utility) based on the factual record and evidence reviewed. MKL
explicitly excludes any representation of the appo1tionment of delay responsibility based on standard of
care criteria or professional peer review. Please refer to Appendix A Phases 1/2 Delay Scorecard and

Appendix B Phases 3/4 Delay Scorecard at the end of this repo1i.

MKL has allocated all delay associated with the excess ro ck encountered in Phase 4B and the ROW
issues encountered in Phase 3 to ITD . If it is determined by appropriate expe1iise that the Engineer of
Record breached his duties and fai led to meet the standard of care on this project, then all delay
associated with the excess rock encountered in Ph~se 4B (72WD) and the ROW issues encountered in
Phase 3 (7WD) should be reallocated to the Engineer of Record.

/

XI. FINDINGS and OPINIONS
It is impossible to thoroughly investigate a troubled job like the Washington Street North project without
discerning a few impo1tai1t underlying trends that contributed to the problems, or to avoid forming
impressions and opinions with respect to those trends. This section is set-out to provide the insights
gained during the months MKL has worked on this project, with the goal of giving the parties the
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benefits of objective and informed third-party observations. It is hoped that the findings and opinions
expressed will assist all project stakeholders in reaching a timely and mutually agreeable resolution of
the issues.
1. This project was afflicted with what MKL would classify as a severe level of utility conflicts and
design changes. In July, 2010, for example, issues arose at the rate of more than one per work day.
Twenty-nine separate issues developed in July, 2010. Even during months when fewer issues arose,
numerous unresolved issues from previous months continued to create havoc on the orderly sequencing
and completion of the work. Umesolved issues were major impedances to timely completion of the
project.
2. The contractor's ability to work efficiently was severely compromised. The complexity and
.interrelated_nature of many of the utility conflicts and design problems made it extremely difficult to
sustain any reasonable productivity levels, and made assessment 9f the resulting productivity losses
virtually impossible to accurately segregate and record.

3. Design chat).ges, on the whole, took too _long to resolve and direction to the contractor was_ not
provided in a timely manner. Most of the time was consumed with redesign by the Engineer of Record
developing major plan revisions. In turn, providing contract modifications to allow payments to the
contractor (and its' subcontractors and suppliers) for the extra woi·k often lagged significantly behind
performance of the extra work. Timely payment is the fuel which contractors need to be able to push
work. While i~ is understandable that resolving large changes and appropriating the required funds can
often be a lengthy process, expediency is a prerequisite for maintenance of a fast-paced project such as
Washington Street North. For a 140 work day project, even a few days can have a significant effect on
the project schedule when the process affects the longest path work activities.
4. The lack of design coordination between the new utilities and the existing utilities was a continuous
problem, on every phase of the project. It is MKL's opinion, based on review of the project records and
other evidence reviewed, that the responsibility for this issue rests with the design Engineer of Record. It
appears that Debco was proactive and identified as many conflicts in advance as was possible. Although
most utility conflicts were secondary drivers of delay to a few major issues, dealing with the utility
conflicts was a constant disruption throughout the project.
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5. The unaddressed conditions in the project right of way (ROW) created many delays. Grade changes
between the roadway and adjoining prope1iies were problematic and time-consuming to resolve,
resulting in relatively minor changes turning into major delays and qisruptions. Often, new agreements
with-property owners were required which consumed inordinate amount of time to negotiate.
6. Debco's effolis to mitigate delays and disruptions were admirable, but were often squandered by other
problems on the project for which Debco was not responsible. Notable exceptions were the paving
effo1is by Debco in Phases 1/2 and Phase 4B. Those specific difficulties were largely of Debco's own
making, even though the resultant delay for Phases 1/2 ran concunently with the storm drain redesign by
·the Engineer of Record.
7. The engineer of record failed to verify the existing pipe size that was to cany nearly all of the sto1m
water collected on the project from south of Falls Avenue northward, which ~esulted in a major delay to
Phases 1/2 completion. This seemingly patent oversight proved to be extremely detrimental to the
project schedule. Even after an initial design was forwarded to the Contractor, it required revision and
months of additional time before construction could stali on the redesigned storm drain system.

8. The administration set-up by ITD to manage the project was inadequate to provide the required
resources to keep pace with the tight 140 work day schedule (developed by ITD). Even relatively minor
issues took too long to resolve to mal<:e the fairly aggressive 140 day schedule viable. IfITD fully
expected the contractor to achieve the schedule it set forth for the project, it had the implied duty to
make a concomitant effo1t to deal with problems in such a manner as to not thwart the contractor's
effo1is. In :rvIKL's opinion, the administration of the contract by ITD was a factor in the late completion.

Clarification: MKL comments with respect to management and contract administration are not intended
as a criticism of ITD. Rather, the intention is to point out" that· standard procedures are not necessarily
compatible with an aggressive project schedule. Issues took too long to resolve on this project to allow
preservation of the contract-mandated completion dates. The response time of the independent Engineer
of Record is another imp01ta:nt factor to be considered with respect to the administration issue. ITD was
faced with resolving numerous issues during the construction phase that could have been avoided if the
Engineer of Record had done a better job of verifying the locations (and especially elevation
information) of the existing utilities within the construction limits during the design phase.
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Idaho transportation Department
Washington Street Reconstruction Project, Key No. !)8469
Debco Construction's

Request for Equitable Adjustment
DRS Hearing

August 5, 2013
IDRB Recommendations

i .0

INTRODUCTION

1.1
Project Overview
The work consisted of widening i. i miles of Washington Street in Twin Falls, ID to a 5-lane section
including, sidewalks, multi-use path, widening of bicycle lane, illumination, traffic signal reconstruction,
storm drainage, signing, asphalt pavement, pavement markings, raised medians, & intersection
improvements. The project Is known as Idaho Federal Aid Project No. STP-7072(10i), in Twin Falls
County, Key No. 08469.
1.2
The· Dispute
The Contractor claims that it was delayed and impacted throughout the life of the project by a severe
level of utility conflicts, design errors and changes, right-of-way errors, differing site conditions and
inordinately delayed responses by Idaho Transportation Department to all the foregoing impediments.
The Contractor asserts that these issues changed the character of all the work under this contract.

ITD asserts that it has acknowledged entitlement for the proven impacts and has compens?tted Debee
for addltional contract time and associated costs through change orders, force account, and quantity
overruns, and no further compensation is due.
1.3
Disputes Review Board Hearing
The purpose of the ORB formal hearing was to address entitlement for the Request for Equitable
Adjustment presented by the Contractor.

The Contractor's Request for Equitable Adjustment and ITD's rebuttal were presented to the Disputes
Review Board (ORB) on August 5, 2013, at the ITD office in Boise, ID.
Disputes Review Board members: Craig Storti, Chairman, Norman Anderson, and John Beyer.
1.4
Abbreviations
Ascorp, Inc. dba Debee Construction, Inc.
Idaho Transportation Department
Disputes Review Board
Technical Expert
Differing Site Conditions
Request for Equitable Adjustment

DRB Recommendations 9/24/2013
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ITD or State
ORB or Board
TEorMKL
DSC
REA
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1.5

Questions for the Board

The Contractor has requested the Board to answer the following two questions. (Debco Post Hearing
Brief 8.20.13 p-14)
ORB Question #1: Is Debee entitled to compensation for delays and impacts resulting from design
changes, utility difficulty, differing site conditions, and interference from ITD?
Please note:
a. By "design changes" we intend to include not just changes motivated by defective plans and
specifications, but changes to the design whether or not the same was originally defective.
b. By 'utility interference" we intend to encompass the delays and interference from "utility
difficulty" occurring despite Debco's best efforts, as well as the installation of entirely new
utilities which were added to the original design.
c. By "differing site conditions", we intend to encompass not just the impact cost for added rock
excavation, but the impact cost of discovered subsurface utilities such as those identified
within page 3 of Exhibit 11, question #2.
d. By "interference from ITD" we intend to include delayed responses and the failure of ITD
contract administration to enable the contractor to keep pace with the aggressive project
schedule.
ORB Question #2: Is Debee entitled to compensation for such costs impacting operations both on and
off the critical path?

1.6
ORB Review of the Issues
In the following summaries of the Debee's and ITD's positions and rebuttals, some sections are copied
word for word from Position Papers and/or Post hearing briefs. Other sections have been
paraphrased. Some sections have been omitted. It is not the intent of the Board to recount in detail
each and every argument advanced by the parties. Nevertheless, the Board has considered all of the
documents and contentions set forth prior to the hearings as well as the testimony and documents
provided during and after the hearing.

DRB Recommendations 9/24/2013
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2.0

DIEBCO QUESTION NO. 1

Question #1: Is Debco entitled to compensation for delays and impacts resulting from design
changes, utility difficulty, differing site conditions, and interference from ITD?

2.1

Design Changes

By "design changes" we intend to include not just changes motivated by defective plans and
specifications, but changes to the design whether or not the same was originally defective.
(Debco Post Hearing Brief 8.20. 13, p-14)
2.1.1

Design Changes- Debee's Position

Debco Position Paper, 5.20.13, p-10
A pervasive design defect during the course of construction was that vertical roadway design
appeared to end at the limits of the construction, and did not accommodate the difference in
elevation between the limit of construction and the ROW line.
Specifically, the design slope of 4:1 from edge of the sidewalk to the edge of the ROW was
impossible to construct without leaving a vertical ledge (up or down) at the edge of the ROW. The
slope would not "catch" at 4:1.
This resulted in a need for "on the fly· design changes and direction, including for example, the
acquisition of ROW easements and changes to facilitate transitions from construction limits and
ROW boundaries.
However, the design changes and ROW easements were not delivered "on the fly." In addition, and
as further explained in attachments, in several locations the plans and the ROW agreements did not
coincide.
b. ROW Exemplar.
As set out in Exhibits 11 B11 and "C" attached, details of pervasive such ROW conflicts are provided and
documented. An example is offered here as REA item #40, Driveway Re-Designs. sta. 38 to 45.
Debco notified ITD of REA item #40 on August 26, 201 O, forewarning that there are problems at sta.
44+50 that "we are going to run In to" and that "we need to look at this and probably many other
locations like this to solve whatever we can ahead of time." !TD did not resolve the problems "ahead
of time."
In a typical example of the preceding explanation, approach driveways in these areas did not
transition vertically from the ROW. But this was not the only type of related design error.
The driveway at station 38+25 was not shown on the plans and a change was required to install the
same.
The driveway at 45+44 was design~d and installed at thirty feet wide, but was required to be installed
at 38' to meet city code. Debco was directed to remove the approach and re-install the same at
greater width on October 19th •

ORB Recommendations 9/24/2013
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The driveway at sta. 43+75 was designed and constructed at 16' and it should have been 40': it was
removed and replaced under a directive of October 28th•
Direct cost to do the specific work was paid, but the cost of the interference and inefficiency of the
forgoing specific errors, and the ROW interference in general, has not been paid.
Debee Position Paper 5.20.13, p-12
In an attempt to address pervasive design deficiencies, numerous project components were redesigned during construction. Such re-design obviously is compensable under the changes
clause, Standard Specification 104.03.
Debco Post Hearing Brief 8.20.13, p-1 O
ITD has acknowledged entitlement for design changes.
ITD correctly asserts that it acknowledged entitlement for design changes, but paid only for the
direct cost of such changes if the same impacted the critical path. (Emphasis added by DRB)
Despite ITD protestations, this issue appears to be rather straightforward. Debco reserved the
-right to claim impact costs, and asserts entitlement here to the cost of impacts to both to critical
path and non-critical path items. Moreover, ITD at one time promised payment of and budgeted
payment for the cost impacts of utility and design changes. (Emphasis added by DRB)

2.1.2

Design Changes- lTD's Position

ITD Position Paper 6.14.13, p-11
Re-Design During Construction Operations
30 of the 124 delay items were re-designs. Of these 30 items the majority were adjusting storm
sewer elevations to avoid conflicts with existing large diameter water lines and sewer lines. The
majority of the redesign revisions were minor (storm sewer grade adjustments or realignment,
adding manholes, providing a new station for the item prior to installation) and were resolved in a
timely manner,
Oebco's Position Statement Indicates the following:

1.

In an attempt to address pervasive design deficiencies, numerous project components
were redesigned during construction. Such re-design obviously is compensable under the
changes clause, Standard Specification 104.03,"

Section 104.03 part 5 and 6 address this issue as follows:
5. If the alterations or changes in quantities significantly change the character of the work
under the contract, whether or not changed by any such different quantities or alterations,
an adjustment, excluding loss of anticipated profits, will be made to the contract. The
basis for the adjustment shall be agreed upon prior to the performance of the work. If a
basis cannot be agreed upon, then an adjustment will be made either for or against the
Contractor in such amount as the Engineer may determine to be fair and equitable or on a
force account basis as provided under Subsection 109.03.

DRB Recommendations 9/24/2013
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6. If the alteration or changes in quantities do not significantly change the character of the
work to be performed under the contract, the altered work will be paid for as provided
elsewhere in the contract.
Thus, unless the re-design is a "significant change" to the character of the work under the contract
then the associated work is not eligible for an adjustment. However, it is eligible to be paid for as
provided elsewhere in the contract.
The requested equitable adjustments associated with re-design of the project include storm drain
redesign and alignment adjustments, approach adjustments, traffic island access adjustment, and
the Falls Ave West profile adjustment. Upon notification of conflicts or issues ITD researched,
coordinated, and developed adjustments as needed to address these issues. The issues were
prioritized based on their Impact to the critical path items.
ITD Post Hearing Brief 8.20.2013, p-5
Design and Row Alterations
Changes in the design were addressed as change orders and compensated accordingly. To date
there are 38 change orders for this project totaling $1,574,027.43 and providing an additional 104
working days adde~ to the Contract Time. Design changes were associated with storm drain
redesign and alignment adjustments, approach adjustments, traffic island access adjustment, and
the Falls Ave West profile adjustment. The majority of the design revisions were minor (storm
sewer grade adjustments or realignment, adding manholes, adjusting locations prior to installation)
and were resolved in a timely manner. Upon notification of conflicts or issues ITD researched,
coordinated, and developed adjustments as needed to address these issues. The issues were
prioritized based on their impact to the critical path items.
Other than the easements for the relocated storm sewer line and associated pond for the north
end of the project and additional right of way for the signal control cabinet at Falls Avenue, no
additional right-of-way was obtained on the project. The contract provided right-of-way and
temporary construction easements for the project work. For the installation of the 4:1 slopes, ITD,
as a courtesy, obtained Right of-Entry Agreements notifying the property owner of the impending
4:1 slope construction behind the sidewalk on their property within the temporary construction
easements.

2.1.3

Design Changes - DRB Discussion

Sections 104.02 and 104.03 define Variation in Quantities" and "Changes and Extra Work." Section
104.02 and 104.03 further define the conditions where the Contractor is entitled to submit a proposal
for an increase or decrease in the contract amount and/or increase or decrease in Contract time.
ITD's Post Hearing Brief, Page 1, first paragraph, states:
/TD acknowledges entitlement for the proven impacts and_ has compensated Debco for additional
contract time and associated costs through change orders, force account, and quantity overruns.
Therefore, the Board finds that there is entitlement for additional contract time, and related impact
costs to the unchanged work resulting from Change Orders and Force Account directed by ITD and as
provided in Sections 104.02 and 104.03, including the "Design changes (that) were associated with
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storm drain redesign and alignment adjustments, approach adjustments, traffic island access
adjustment, and the Falls Ave West profile adjustment" as noted in ITD's Post Hearing Brief 8.20.2013
page-5, penultimate paragraph.
ITD Position Paper 6.14.13, p-12, first full paragraph, states that" ... unless the re-design is a
"significant change" to the character of the work under the contract then the associated work is not
eligible for an adjustment."
While this statement is correct, if the Engineer delayed "all or any portion of the work" while performing
redesign, then there is entitlement for increased time and/or added costs as provided in Section
105.01, subparagraph 2 and 3.
2. If the performance of all or any portion of the work is suspended or delayed by the Engineer
for an unreasonable period of time (not originally anticipated, customary, or inherent to the
construction industry) and the Contractor believes that additional compensation and/or
contract time is due as a result of such suspension or delay, the Contractor shall submit to
the Engineer in writing a request for adjustment within seven calendar days of receipt of
the notice to resume work. The request shall set forth the reasons and support for such
adjustment. (En:iphasis added by ORB)
3. Upon receipt, the Engineer will evaluate the Contractor's request. If the Engineer agrees
that the cost and/or time required for the performance of the contract has increased as a
result of such suspension and the suspension was caused by conditions beyond the
control of and not the fault of the Contractor, its suppliers, or subcontractors at any
approved tier, and not caused by weather, the Engineer will make an adjustment and
modify the contract in writing accordingly. The Engineer will notify the Contractor of the
determination whether or not an adjustment of the contract is warranted. (Emphasis added
byDRB)
Therefore, the Board finds that if the Engineer suspended or delayed any portion of the work, there is
entitlement for additional compensation andjor contract time for the changed and/or unchanged work.
This would include the issues that ITD classified as not being a "significant change", provided that the
Contractor can demonstrate the related additional compensation and/or contract time and the
Contractor has met the other requirements on the Contract.
As such, there may be additional time, and related impact costs that flow from the changed ROW
issues, changed work, 4:1 slopes, ·grade changes, approaches, as well as other issues.

2.2

Utility lrnterference

. By 'utility interference" we intend to encompass the delays and interference from "utility difficulty"
occurring despite Debco's best efforts, as well as the installation of entirely new utilities which
were added to the original design. (Debco Post Hearing Brief 8.20.13 p-14)
Debco's Position
Debco asserts that despite its best efforts, this project was afflicted with a high level of utility conflicts.
Those conflicts delayed and disrupted Debco's work resulting in added time and expense to perform
ORB Recommendations 9/24/2013
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the work. The majority of the Issues stem from the coordination of new or unknown utilities, and the
time required for the design changes that resulted from the unknown utility conflicts.
Further, Debco asserts that ITD is responsible for making the necessary arrangements with the utility
companies for the removal and relocation of any unknown utility facilities.
ITD's Position
ITD has acknowledged entitlement for the proven impacts and has compensated Debco for additional
contract time and associated costs through change orders, force account, and quantity overruns.
Debco is contractually obligated to address utility coordination and utility conflicts, and make arrangements with the utility owner for the relocation or adjustment for all known and unknown utilities.
Debee is not entitled to compensation for impacts associated with the utilities.

2.2.1

Utility Interference Responsibility for Utility Coordination. Debco Was "Proactive" In

Utility Coordina~ion
2.2.1.1 Utility Interference Responsibility for Utility Coordination. Debco Was "Proactive" In

Utility Coordination - Debco Position

Debco Position Paper 5.20.13, pages 5-7
Project Special Provision 105.07 (Sheet 11) contemplates that some utilities will be removed
before and some after construction begins, and another Special Provision (Sheet 10A) requires
the contractor to designate a representative to communicate with the utility and the engineer and,
to coordinate any change orders.
Standard Specification 105.07 addresses the respective obligations of each party regarding
utilities. The Contractor is to:
I.

Coordinate with utilities.

II.

Provide sufficient time in his schedule to relocate utilities.

Ill.

Notify utilities of need to schedule and perform work and to locate utilities.

IV.

Cooperate. (Emphasis original)

As to ITD, if a delay occurs by reason of utilities which are not show on the plans, then ITD is to
make arrangements to relocate or adjust the facility. The Contractor does not have the ability to
contract with and compensate the utility for relocation work. (Emphasis original)
We agree that if utility delays occur as a result of the Contractor's failure to communicate,
coordinate, and schedule... " then the delays are not compensable. However, Debee was found to
be "...proactive and identified as many utility conflicts in advance as possible. MKL Report, Exhibit
D. page 72. Further, "Debee's efforts to mitigate delays and disruptions were admirable ... " Id At
73. Finally, even ITD agreed that the contractor was pretty good in communicating with utilities.
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If Debco acted properly, the contract requires compensation. See Standard Specification 105.07.
If a delay occurs by reason of utilities not shown on the plans, the matter is to be compensated as
a change under 104.03. Id. at page 29. If delays occur "... as a result of the failure of the utility
facility to remove, relocate or adjust utility facilities within specified times ... " then a time
adjustment is appropriate. Id. And generally, if a loss occurs ·... which could not have been
avoided by the judicious handling of its forces ... " an adjustment will be made to the· contract. Id.
It is similarly worthy of note that contractual limitations on recovery of costs are ineffective to bar
recovery for risks which Debee did not agree to assume. See, e.g. Grant Construction Co. v.
Burns., 92 Idaho 408 (i 968); [Recovery allowed for ITD failure to make timely arrangements with
utilizes for relocation].
--End of Citation-Debco asserts that it did perform the coordination in compliance with the Contract and Debco did
judiciously handle its forces and equipment. However, Debco was not able to avoid the losses that it
incurred.
Debco Position Paper 5.20.13, p-8
Finding and Opinion of Independent Technical Evaluation.
ITD and Debee engaged MKL, Associates, LLC (the "TE") to perform an independent technical
review of the project under Standard Specification i 05. i 9. The independent review was recently
completed.
Among other things, the TE concluded that: "This project was afflicted with what MKL would
classify as a severe level of utility conflicts and design changes. In July, 2010, for example, issues
arose at the rate of more than one per work day. Twenty-nine separate issues developed in July,
2010. Even during months when fewer issues arose, numerous unresolved issues from previous
months continued to create havoc on the orderly sequencing and completion of the work.
Unresolved issues were major impedances to timely completion of the project." (Emphasis
original) (See Page 72 of the TE report, a copy of which is attached as Ex~ibit "D")
And further: "The lack of design coordination between the new utilities and the existing utilities was
a continuous problem, on every phase of the project. It is MKL's opinion, based on review of the
project records and other evidence reviewed, that the responsibility for this issue rests with the
design Engineer of Record. It appears that Debco was proactive and identified as many conflicts
in advance as was possible. Although most utility conflicts were secondary drivers of delay to a
few major issues, dealing with the utility conflicts was a constant disruption throughout the
project." (Exhibit 11 D", Page 72).
Debco Post Hearing Brief 8.20.13, p-2
Debco was "proactive" in utility coordination.
ITD has been known to comment that Debco did a pretty good job of utility coordination. ITD has
not rebutted the conclusion of the independent TE that "... Debee was proactive in addressing as
many conflicts in advance as was possible ....[but] dealing with utility conflicts was a constant
disruption throughout the project." ITD has not rebutted the findings of the TE that Debco's
attempts to mitigate delays and disruptions were "admirable", but "... often squandered by other
problems on the project for which Debco was not responsible."
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Had ITD (which had the leverage of a contractual relationship with utilities) made "arrangements"
with said utilities, it would have made a huge difference.
The crux of the entire matter is that Debco did all they could, and did a good (job), and
nonetheless sustained a loss.
Debee Post Hearing Brief 8.20.13, p-4
Despite coordination, Debco sustained a loss it could not have avoided by reason of utility
difficulty. If Debee sustained a loss it could not avoid by judicious handling of forces, it is entitled to
compensation under 105.07.

2.2.1.2 Responsibility for Utility Coordination -ITD Position

ITD Position Paper, 6.14.13, p 6-7
Utility Interference: Utility relocations, removals and adjustments were anticipated on the project.
Section 105.07 in the Special Provisions indicates that utilities will be adjusted during the
construction of the project. The Special Provisions also require Debco to provide a Utility
Coordinator for the project. The contract documents clearly show that utilities would be
encountered on the proj~ct and that Debco would be responsible to coordinate with the utilities
regarding the utility work within the project. If delays occur then Debco is to show that the
construction work was actually delayed by the utility, that they did everything to minimize the
delay, and that a loss occurred as a result. Contrary to Debco's statement, as the responsible
agent Debco assumes the risk that comes with the utility coordination and utility work. Debc~
accepted the responsibility and associated risk when they signed the Contract.
Section 105.07 Utility Facilities In conjunction with the Section 105.07 Special Provision and
the Utility Coordinator Provided by the Contractor requirement in the Contractor Notes address
the requirements associated with the utilities in the project. it is apparent that utility removals,
relocations, and adjustments were anticipated on this project based on the requirement for a
Utility Coordinator, the number of utilities and activities shown in the utility plans, and the
number of utilities listed in the special provisions.
Section 105.07 lines 23 to 27 address Debee's responsibility in coordinating relocation of utilities
as follows, "If a utility facility is encountered and is not shown on the plans or mentioned in the
special provisions as requiring relocation or adjustment, but must be relocated or adjusted to
permit prosecution of the work, the Contractor shall immediately notify the Engineer so
arrangements to relocate or adjust the utility facility can be made with the utility owner." The Utility
Coordinator Specification which overrides the specifications states the Utility Coordinator is to
"Coordinate with Utilities and Engineer to resolve all utility conflicts and for any needed Utility
Change Orders." Thus if there is a utility conflict or a utility facility not shown on the plans or
mentioned in the Special Provisions that is to be relocated or adjusted then the Utility Coordinator
Is to coordinate the resolution of the conflict. On a regular basis Debee would immediately contact
the utility when a conflict was encountered and coordinate the relocation or adjustment as required
above. Only on occasions where the utility relocation or adjustment was not feasible was the
Engineer contacted to provide redesign to avoid the utility conflict. Thus it is Debee's responsibility
to coordinate and make arrangements in addressing utility conflicts.
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Debco introduced the Grant Construction v. Burns court case as part o.f the ORB Position
Statement and in the ORB presentation to support their stand that ITD is responsible for utility
relocation coordination. This case dated July 25, 1968 is more than 45 years old and does not
reflect the contract structure evident in the Washington St. N., Twin Falls contract. While general
legal principles are noted, the case is not determinative of the present dispute because the
contract between the parties is significantly different (i.e., Grant focuses on the Department's
obligation to coordinate and schedule utility relocation, while it's actually Debco that is
contractually obligated in the present situation). The Grant case does not preempt the present
allocation of contract responsibilities.
ITD Position Paper, 6.14.13, pages 8-9
Of the 124 individual impacts, 54 were associated with utilities. As previously indicated there is no
compensation associated with the utility impacts unless it is unknown and the associated work is
performed by Debco. Following is Debee's Position Statement regarding risk. (Emphasis added by
ORB)
1.

"It is similarly worlhy of note that contractual limitations on recovery of costs are
ineffective to bar recovery for risks which Debco did not agree to assume, See, e. g.
Grant Construction Co. v Bums., 92 Idaho 408 (1968); [Recovery allowed for /TD
failure to make timely arrangements with utilizes for relocation]."

Contract Law addresses this issue with utility relocation activities, The 2004 Selected
Studies in Transportation Law, Volume 1, Construction Contract Law, page 5-29:
"The rule that an owner is not vicariously liable for its various contractors applies to
utility relocation work. Generally, an owner does not owe a duty to its prime
contractor to ensure timely relocation of utilities while the prime is performing its
contract."
This is further explained in the case White Oak Corporation v. Department of Transportation. 217
Conn, 281 where the Contractor was allowed excusable delay for utility relocation impacts but not
allowed compensation based on the utility relocation impacts. (Emphasis added by ORB)

2.2.1.3 Responsibility For Utility Coordination - DRB Discussion

The Contract Special Provision provides:
The Contractor shall provide an individual whose primary responsibility is to coordinate project
activities with each Utility Company and the Railroad Company that affect utility facilities or railroad
property. This individual shall be readily available by telephone whenever there are activities
on the project by the Contractor, Subcontractor, lower-tier subcontractor, Utility Company, or
Railroad Company. (Section 105.07, 4h paragraph)
The Contractor does not deny its responsibility for utility coordination.
ITD questions Debco's level of coordination. ITD questions if there was sufficient time In Debco's
schedule to allow the utilities to perform Its work. ITD questions if Debco provided timely notice to the
utilities to perform their work.
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Debco asserts that it met the coordination requirements and Debco Judiciously handled its forces to
avoid a utility delay.
In responding to this Issue, the Board gives great weight to the opinion of the Technical Expert. The
TE was jointly hired by Debee and ITD to evaluate the delays and disruptions and spent many hours
reviewing the contact records as well as reviewing a draft report with the parties. The TE provides the
following findings and opinions in its report.
MKL Final Report 3.03.13, p-72
4. The lack of design coordination between the new utilities and the existing utilities was a
continuous problem on every phase of the project. It is MKL's opinion, based on review of the
project records and other evidence reviewed, that the responsibility for this issue rests with the
design Engineer of Record. It appears that Debco was proactive and identified as many conflicts
in advance as was possible. Although most utility conflicts were secondary drivers of delay to a
few major issues, dealing with the utility conflicts was a constant disruption throughout the project.
(Emphasis added by DRB)
ITD Position Paper 6.14.13, p-1 O
. The TE Report provided evaluation and schedule analysis using window analysis. For the month
of July (W02) the TE Report identifies no less than 29 separate Issues yet the Report also
indicates Debco was able to improve the contract schedule at the same time that these disruptive
Issues occurred: The TE report detailed description for work performed in July 2010 as follows:

"Mitigation of Delay: Despite no less than 29 separate and highly disruptive issues that
developed during this period, Debco was able to gain time on the Phase 1, 2 schedule by
prosecuting Phase 2 work concurrently with Phase 1.
This comment supports Debco's position that it judiciously handled its forces to avoid a utility delay, at
least for July 2010.
While the TE report doesn't directly state that Debco met the coordination requirements, or that Debco
judiciously handled its forces to avoid a utility delay, it does provide a perspective from a neutral that
was hired to evaluate the delays and assign responsibility for those delays.
The Board finds that ITD has not demonstrated that Debco was not in substantial compliance with the
coordination requirements of the Contract. Further, the Board finds that ITD has not demonstrated
that Debco did not judiciously handle its forces to minimize utility delays.
If ITD can provide evidence that Debco did not provide adequate time in its schedule to allow the utility
to remove or relocate its facilities, or if ITD can demonstrate that Debco did not judiciously handle its
forces to mitigate potential delays that can be part of ITD's schedule delay analysis when the quantum
issue is heard. Both days of delay and cost are quantum issues.
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2.2.2

Responsibility for Making Arrangements for Unknown Utilities

2.2.2.1 Responsibility for Making Arrangements for Unknown Utilities - Debco Position

Debco asserts that when new or unknown utility facilities were encountered, it was the Engineer's
responsibility to make arrangements to relocate or adjust the utility facility with the utility owner.
Debco asserts that ITD failed to make those arrangements with the utility owner to relocate or adjust the
utility facility as required in Section 105.07.
If a utility facility is encountered and is not shown on the plans or mentioned in the special provisions
as requiring relocation or adjustment, but must be relocated or adjusted to permit prosecution of the
work, the Contractor shall immediately notify the Engineer so arrangements to relocate or ad/ust the utility
facility can be made with the utility owner. This work will be performed either by others at no cost to the
Contractor, or shall b!;l performed by the Contractor and will be paid for as extra work as provided in
Subsection 104.03. (Emphasis added)
Debco Post Hearing Brief 8.20.13, p-4, last paragraph
.... IT D's denial of any responsibility to engage utilities is evidence here of the extent to which ITD
did engage utilities to make arrangements on this project. ITD is simply wrong to deny any
requirement to assist.in utility relocation. If utility facilities not specified for relocation must in fact
be relocated or adjusted, the standard specification requires the Contractor to notify the
"Engineer'', so that the Engineer might make "arrangements" with "utility owners. The requirement
that the Contractor provide a utility coordinator does not enable the utility coordinator to contract
with the utilities, or to enforce the contract.

2.2.2.2 Responsibility for Making Arrangements for Unknown Utilities - ITD Position

ITD asserts that the Contractor is to make all arrangements to accommodate all unknown utilities.
ITD Post Hearing Brief 8.20.13, p-4, States:
Section 105.07 lines 23 to 27 address Debco's responsibility in coordinating relocation of
utilities as follows, ~If a utility facility is encountered and is not shown on the plans or
mentioned in the special provisions as requiring relocation or adjustment, but must be
relocated or adjusted to permit prosecution of the work, the Contractor shall immediately notify
the Engineer so arrangements to relocate or adjust the utility facility can be made with the
utility owner." The Utility Coordinator Specification which overrides the specifications states
the Utility Coordinator is to "Coordinate with Utilities and Engineer to resolve all utility conflicts
and for any needed Utility Change Orders." Thus if there is a utility conflict or a utility facility
not shown on the plans or mentioned in the Special Provisions that is to be relocated or
adjusted then the Utility Coordinator is to coordinate the resolution of the conflict. On a regular
basis Debco would immediately contact the utility when a conflict was encountered and
coordinate the relocation or adjustment as required above. Only on occasions where the utility
relocation or adjustment was not feasible was the Engineer contacted to provide redesign to
avoid the utility conflict. Thus it is Debco's responsibility to coordinate and make arrangements
in addressing utility conflicts. {Emphasis added by ORB)
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2.2.2.3 Responsibility For Making Arrangements For New Or Unknown Utilities - DRB
Discussion

ITD Post Hearing Brief 8.20.2013, p-4, second paragraph, states:
Section 105.07 lines 23 to 27 address Debee's responsibility in coordinating relocation of
utilities as follows, "If a utility facility Is encountered and Is not shown on the plans or mentioned in
the special provisions as requiring relocation or adjustment, but must be relocated or adjusted to
permit prosecution of the work, the Contractor shall immediately notify the Engineer so
arrangements to relocate or adjust the utility facility can be made with the utility owner."
T~e Utility Coordinator Specification which overrides the specifications states the Utility
Coordinator is to "Coordinate with Utilities and Engineer to resolve all utility conflicts and for any
needed Utility Change Orders." Thus if there is a utility conflict or a utility facility not shown on the
plans or mentioned in the Special Provisions that is to be relocated or adiusted then the Utility
Coordinator is to coordinate the resolution of the conflict. (Emphasis added)
The Board agrees with ITD that if a utility facility is encountered and it is not shown on the plans or
mentioned in the special provisions, the Contractor's Utility Coordinator is required to "Coordinate with
Utilities and Engineer to resolve all utility conflict and for any needed Utility Change Orders."
However, Section 105.07 does not require the Contractor's Utility Coordinator to make the
arrangements with the utility owner to relocate or adjust the utility facility. Further, there isn't anything
in the Utility Coordinator special provision that states or implies that the Utility Coordinator is to make
arrangements with the utility owner to relocate or adjust the utilities that are not shown on the plans or
mentioned in the special provisions as requiring relocation or adjustment.
The "Utility Coordinator" Special Provision does not override or eliminate the section of 105.07 which
statf?S that the Contractor is to "immediately notify the Engineer so arrangements to relocate or adjust
the utility facility can be made with the utility owner." A Special Provision does have a higher status
than a Standard Specification when they are in conflict. However, in this case, the Special Provision
and the Standard Specification are not in conflict. The Special Provision and the Standard
Specification both apply to this issue.
Therefore, if a utility facility is encountered and is not shown on the plans or mentioned in the special
provisions as requiring relocation or adjustment, but must be relocated or adjusted to permit
prosecution of the work, the Contractor shall immediately notify the Engineer so that the Engineer can
make arrangements to relocate or adjust the utility facility can be made with the utility owner.
It is the Engineer that makes arrangements with the utility to relocate or adjust the utility facility.
However, the Contractor must still coordinate with the Utilities and the Engineer to resolve all utility
conflict and for any needed Utility Change Orders.
The ORB finds that if a utility facility Is encountered and is not shown on the plans or mentioned in the
special provisions as requiring relocation or adjustment, but must be relocated or adjusted to permit
prosecution of the work:
-The Contractor shall immediately notify the Engineer to make arrangements with the utility owner.
-The Engineer makes arrangements with the utility owner for relocation or adjustment.
-The Contractor coordinates with Utilities and Engineer to resolve all utility conflict and for any
needed Utility Change Orders.
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2.2.3

Listed Utilities

2.2.3.1 Listed Utilities - Debco Position

From Debee's 8.05.13 Power Point Presentation: #22:
ITD's Position Paper, Page 7, states "For this project the utility facilities were listed in the special
provision. Thus, there were no unknown utility facilities encountered."
Debco Rebuts:
The only "utility facility'' added in the special provisions is Quest, southbound lanes.
At the hearing, Debco verbally argued that the list of utility owners and contacts is not a list of utility
features on the project. Debco argues that ITD is unreasonable when they assert that any utility
feature that is the property of a listed owner is considered as a "known" facility even if it is not shown
on the plans or elsewhere in the special provisions.
From Debee's 8.05.13 Power Point Presentation #23:
A "utility facility'' is not a "utility owner".
From Debee's 8.05.13 Power Point Presentation #24:
But numerous "utility facilities on site did require relocation or adjustment
and were not "shown on the plans as requiring relocation or adjustment.."

2.2.3.2 Listed Utilities - ITD Position

ITD Post Hearing Brief 8.20.2013, p-4, 1st full paragraph asserts:
Section 105.07 of the Special Provisions lists the Utility Facilities known to be on the project and
provides contact information for coordinating the utility work and utility conflicts. Lines 45 to 53 of
this special provision indicate the anticipated utility work schedule associated with these utility
facilities. It is apparent that utility work was anticipated to occur during the construction
operations.
ITD Position Paper6.14.13, p-7
Debco makes the following proclamation regarding reimbursement for utility impacts in their
Proposal Statement:
"If a delay occurs by reason of utilities not shown on the plans, the matter is to be
compensated as a change under 104.03"

This statement is not correct and is not consistent with the specification. Section 105.07 clearly
identifies that the only time Debco is eligible for reimbursement for an unknown utility is when
Debco performs the relocation or adjustment work. For this project all of the utility facilities were
listed in the special provision. Thus there were no unknown utility facilities encountered. Following
is the portion of section 105.07 addressing this topic:
If a utility facility is encountered and is not shown on the plans or mentioned in the special
provisions as requiring relocation or adjustment, but must be relocated or adjusted to
permit prosecution of the work, the Contractor shall immediately notify the Engineer so
DRB Recommendations 9/24/2013
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arrangements to relocate or adjust the utility facility can be made with the utility owner.
This work will be performed either by others at no cost to the Contractor, or shall be
performed by the Contractor and will be paid for as extra work as provided in Subsection
104.03.

2.2.3.3 Listed Utilities- DRB Discussion

ITD Position Paper 6.14.i3, p-7, 4th full paragraph, states:
... Section 105.07 clearly identifies that the only time Oebco is eligible for reimbursement for an
unknown utility is when Oebco performs the relocation or adjustment work. For this project all of
the utility facilities were listed in the special provision. Thus there were no unknown utility facilities
encountered.
;
At the hearing, ITO also stated that if a Utility is listed in Special Provision, Subsection 105.07 - Utility
Facilities, then any utility feature belonging to a listed utility company is presumed to be a known utility
feature, even if that utility feature is not shown on the plans or elsewhere in the Special Provisions.
The ORB believes this is an overly broad interpretation of the Contract.
Section 105.07 of the Special Provisions, lines 2-44, is only a listing of the utility companies known to
be on the project and provides contact information for coordinating the utility work and utility conflicts.
Lines 45 to 53 of this special provision indicate the anticipated utility work and anticipated schedules
for the relocation associated with these utility facilitles. The utility work listed on lines 45 to 53 should
have been anticipated by the Contractor and is not an unknown utility facility.
The ORB finds that lines 2 to 44 of the Special provision do not list "utility facilities". The list is the
name of the utility owners and contacts. That is not the same as the· facility. The facility is the
physical structures and features owned by the utility owner. Lines 45 to 53 of the Special Provision
lists both anticipated utility relocation work and anticipated schedules for relocation work by the utility
companies.

2.2.4

Payment for Impact of Unknown Utilities

2.2.4.1 Payment for Impact of Unknown Utilities -Debco Position

Debco Position Paper 5.20.13, p-6
If Debco acted properly, the contract requires compensation. See Standard Specification Section
105.07. If a delay occurs by reason of utilities not shown on the plans, the matter is to be
compensated as a change under 104.03. Id. at page 29. If delays occur "... as a result of the failure
of the utility facility to remove, relocate or adjust utility facilities within specified times ... " then a time
adjustment is appropriate. Id. And generally, if a loss occurs ·...which could not have been avoided
by the judicious handling of its forces ... " an adjustment will be made to the contract. Id.
It is similarly worthy of note that contractual limitations on recovery of costs are ineffective to bar
recovery for risks which Oebco did not agree to assume. See, e. g. Grant Construction Co. v.
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Burns., 92 Idaho 408 (1968); [RE1covery allowed for ITD failure to make timely arrangements with

utilizes for relocation].
Debco asserts that it did perform the coordination in compliance with the Contract and Debco did
judiciously handle its forces and equipment. However, Debco was not able to avoid the losses that it
incurred.

2.2.4.2 Payment for Impact of Unknown Utilities -ITD Position

ITD Position Paper 6.14.13, p-7
Debco makes the following proclamation regarding reimbursement for utility impacts in their
. Proposal Statement:
"If a delay occurs by reason of utilities not shown on the plans, the matter is to be
compensated as a change under 104.03"
This statement is not correct and Is not consistent with the specification. Section 105.07 clearly
identifies that the only time Debee is eligible for reimbursement for an unknown utility is when
Debco performs the relocation or adjustment work. For this project all of the utility facilities were
listed in the special provision. Thus there were no unknown utility facilities encountered. Following
is the portion of section 105.07 addressing this topic:
If a utility facility is encountered and is not shown on the plans or mentioned in the special
provisions as requiring relocation or adjustment, but must be relocated or adjusted to
permit prosecution of the work, the Contractor shall immediately notify the Engineer so
arrangements to relocate or adjust the utility facility can be made with the utility owner.
This work will be performed either by others at no cost to the Contractor, or shall be
performed by the Contractor and will be paid for as extra work as provided in Subsection
104.03.

2.2.4.3 Payment for Impact of Unknown Utilities- DRB Discussion

ITD Position Paper 6.14.13, p-7
Debco makes the following proclamation regarding reimbursement for utility impacts in their
Proposal Statement:

''lf a delay occurs by reason of utilities not shown on the plans, the matter is to be
compensated as a change under 104.03"
This statement is not correct and is not consistent with the specification. Section 105.07 clearly
identifies that the only time Debco is eligible for reimbursement for an unknown utility is when
Debco performs the relocation or adjustment work. (Emphasis added by DAB)
ITD made this assertion based on based in the fourth paragraph of Section 105.07 regarding unknown
utilities.
If a utility facility is encountered and is not shown on the plans or mentioned in the special
provisions as requiring relocation or adjustment, but must be relocated or adjusted to permit
prosecution of the .work, the Contractor shall immediately notify the Engineer so arrangements to
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relocate or adjust the utility facility can be made with the utility owner. This work will be performed
either by others at no cost to the Contractor, or shall be performed by the Contractor and will be
paid for as extra work as provided in Subsection 104.03. (Emphasis added by ORB)
ITO has interpreted the term ''this work" to include any time or costs incurred by the Contractor when
the unknown utility is relocated or adjusted by the utility owner. This interpretation of the Contract is
too narrow.
By definition, this is a utility relocation or adjustment that was not shown on the plans or mentioned in
the special provisions. The Contractor could not plan for or coordinate the relocation work until after
the unknown utility was discovered. While the Contractor must now coordinate the utility relocation or
adjustment work, and must adjust the Contractor's work to minimize the impact of the unknown utility,
the Contractor is still entitled to a contract adjustment as provided elsewhere in Section 105.07.
The ORB finds that where the Contractor could not anticipate an unknown utility relocation, and if ''the
Contractor has sustained a loss which could not have been avoided by the judicious handling of
forces, equipment and plant, an adjustment, excluding loss of anticipated profit," should be made to
the contract.

2.2.5

Project Utilities Were Not Removed or Relocated as Specified by Either Party

2.2.5.1 Project Utilities Were Not Removed or Relocated as Specified by Either Party- Debco
Position

Debco Post Hearing Brief 8.20.13, p-5
"If performance of the Contractor's work is delayed as a result of the failure of the utility facility to
remove, reloc·ate or adjust utility facilities within the specified times, a time adjustment will be
granted.... " Standard Specification 105.07.
Debco asserts that it specified reasonable times for the utility to be removed and ITD asserts that
no times were specified in its contracrfor utility removal. This argument too is perhaps
unnecessary, because utility relocations did not occur either within Debee's specified times, or
within the time necessary to allow completion within the 140-day deadline specified by /TD.
Debco has entitlement under the specification.

2.2.5.2 Project Utilities Were Not Removed or Relocated as Specified by Either Party - ITD
Position

/TD Position Paper, 6. 14. 13, p- 7
The Section 105.07 Special Provision identifies the known utilities within the project and the
anticipated work schedules for the project. The special provisions indicate utilities would be
relocated by the owner during construction operations. There are no specified times for utility
facilities to remove, relocate, or adjust utility facilities identified in the special provisions or utility
agreements. It is Debco's responsibility to coordinate with the utilities and provide sufficient time
and notification for the utilities to perform their work.
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/TD Position Paper 6. 14. 13, p-9
Debco is required to provide adequate time for utility relocations as stated in Section 105.07. ·

The Contractor shall coordinate project operations, including subcontractors, with the
owners of utilities identified on the plans and special provisions, and owners of any
unidentified utilities found during construction. The Contractor's coordination of project
operations shall include:
i. Coordinating when and providing sufficient time in the schedule as required for
each utility owner to perform their work.
2. Sufficient prior notification of when utilities need to schedule and perform their work
as required by each utility owner.
3. Notification of the utility owners, in accordance with Title 55, Chapter 22, Idaho

Code.

2.2.5.3 Project Utilities Were Not Removed or Relocated as Specified by Either Party- DAB
Discussion

The DRS understands Debco's position as:
o
The Contract does not specify times limits for the utilities to relocate or adjust its facilities.
o
Debco specified reasonable times for the utilities to relocate or adjust its facilities.
0
However, the utilities did not relocate or adjust its facilities within the reasonable times
specified by Debco.
Therefore, Debco is entitled to a contract adjustment.
Additionally, the utilities did not get their facilities relocated or adjusted within the 140 working days
time limit established by !TD.
There are no specified times for utility facilities to remove, relocate, or adjust utility facilities identified
in the special provisions or utility agreements. It is Debco's responsibility to coordinate with the utilities
and provide sufficient time and notification for the utilities to perform their work.
The ORB believes these issues are discussed elsewhere in this report and there would be no benefit
in restating those discussions.

2.2.6

Proiect Utilities Were Not Removed or Relocated Within a Reasonable Time

2.2.6.1 Project Utilities Were Not Removed or Relocated Within a Reasonable Time - Debco
Position

Debco Post Hearing Brief 8.20. 13, p-6
Even if one accepts ITDs' argument that no contract time was specified for utility removal, the law
would nonetheless impose a reasonable time. Curzon v. Wells Cargo, Inc., 86 Idaho 38, 43
(1963}. The "reasonable time" imposed would be determined by the subject matter of the contract,
the situation of the parties, and the circumstances attending performance. Id. One might
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reasonably observe that the situation of the parties and the circumstances attending performance
would include the i 40-day contract completion deadline. Utilities not removed, relocated or
adjusted within sufficient time to reasonably allow completion within the contract-deadline, could
not be deemed to have been removed within a reasonable time.
Debco is entitled to relief because utility relocation and adjustment were not performed within a
reasonable time.
The "reasonable time" logic was indirectly accepted by ITD. In response to Mr. Simpsons'
question, Mr. Stacey acknowledged that the failure of a utility to relocate or adjust within 4 years
would be compensable, because 4 years would not be a reasonable time. Nor would removal in
i39 work days be a reasonable time. The failure to relocate or adjust so as to reasonably
accommodate contract deadlines is similarly unreasonable and Debco is entitled to compensation
on this basis as well.

2.2.6.2 Project Utilities Were Not Removed or Relocated Within a Reasonable Time. - .tTD
Position

/TD Position Paper, 6.14.13, page 7
.
The Section i 05.07 Special Provision identifies the known utilities within the project and the
anticipated work schedules for the project. The special provisions indicate utilities would be
relocated by the owner during construction operations. There are no specified times for utility
facilities to remove, relocate, or adjust utility facilities identified in the special provisions or utility
agreements. It is Debco's responsibility to coordinate with the utilities and provide sufficient time
and notification for the utilities to perform their work.

Based on the Special Provision requiring a dedicated Utility Coordinator it is apparent that utilities
were anticipated to be an issue requiring dedicated attention. As indicated in the contract Debco is
responsible for the coordination of utility activities within the project. Upon signing the contract and
per section i 04.0i Debco committed to:
provide for the construction and completion in every detail of the work described.
The Contractor shall furnish all labor, materials, equipment. tools, transportation
and supplies required to complete the work in accordance with the plans,
specifications and terms of the contract.

2.2.6.3 Project Utilities Were Not Removed or Relocated Within a Reasonable Time. - DIAB
Discussion

ITD asserts that because there are no specified times for utility facilities to remove, relocate, or adjust
utility facilities in the Contract. Debee must coordinate with the utilities to establish a time for the utility
to relocate or adjust its facilities. ITD also questions if Debco specified adequate time in its schedule
for the utilities to their relocation work. ITD further asserts that Debco did not even specify a time for
some of the utility relocation work.
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ITD asserts that because there was no specified time in the Contract for the utilities to be removed or
relocated, the Owner does not owe a duty to its prime contractor to ensure timely relocation of utilities
while the prime is performing its contract. · (ITD Post Hearing Brief 8.20.13, p-5)
Debco argues that when there is no time specified in the contract then the reasonable rule applies.
Even if one accepts ITDs' argument that no contract time was specified for utility removal, the law
would nonetheless impose a reasonable time. Curzon v. Wells Cargo, Inc., 86 Idaho 38, 43 (i 963).
The "reasonable time" imposed would be determined by the subject matter of the contract, the
situation of the parties, and the circumstances attending performance. (Debco Post Hearing Brief
8.20.13, p-6}
The DRB agrees with Debco that when the contract does not specify a time for performance of any
task, "it shall be performed within a reasonable time as determined by the subject matter of the
contract, the situation of the parties, and the circumstances attending performance."
The "reasonable time" would be determined based on the issue or event, the situation of the parties,
and the circumstances attending performance.
The parties will have to make its reasonable time arguments as part of the hearing on quantum.

2.2.7

"Severe" Utility Conflicts and Design Changes Were Not Contemplated

2.2.7.1 "Severe" Utility Conflicts and Design Changes Were Not Contemplated-Debco
Position

Debco Post Hearing Brief 8.20.13, p-7
As established by Grant Construction notwithstanding any contract clause to the contrary, Debco
is entitled to compensation for delays beyond the contemplation of the parties.
It is fair to observe that neither ITD nor Debee contemplated utility difficulty so severe as to
prevent completion within the original scheduled time.

2.2.7.2 "Severe" Utility Conflicts and Design Changes Were Not Contemplated - ITD !Position

ITD Post Hearing Brief 8.20.13, p-i
Utilities - The Contract requires Debco to locate the utilities within the project, coordinate the
utility work on the project, and provide a Utility Coordinator to coordinate and resolve all utility
conflict. It is Debee's responsibility to provide sufficient time for the Utility Work, provide
sufficient notification for utilities to perform their work, and to minimize the delay. Debco is
contractually obligated to coordinate the utility work with their schedule and address utility
conflicts. Therefore, Debco is not entitled to compensation for impacts associated with the
utilities.
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2.2.7.3 "Severe" Utility Conflicts and Design Changes Were Not Contemplated- ORB
Discussion

ITD Post Hearing Brief 8.20.13, p-1
Utilities - The Contract requires Debco to locate the utilities within the project, coordinate the utility
work on the project, and provide a Utility Coordinator to coordinate and resolve all utility conflict. It
is Debco's responsibility to provide sufficient time for the Utility Work, provide sufficient notification
for utilities to perform their work, and to minimize the delay. Debco is contractually obligated to
coordinate the utility work with their schedule and address utility conflicts. Therefore, Debco is not
entitled to compensation for impacts associated with the utilities.
The Contract does require Debco to locate the utilities within the project, coordinate the utility work,
and provide a Utility Coordinator to coordinate and resolve all utility conflict. However, this does not
mean that Debco is not entitled to compensation for impacts associated with the utilities. The
coordination is intended to minimize the delays and impacts. There may still be unavoidable delays.
The ORB finds that the Utility Coordinator is required to coordinate and resolve all utility conflict, and,
the Contractor is required to avoid conflict by the judicious handling of forces, equipment and plant.
However, if the Contractor complies with all the Contract requirements, and sustained an unavoidable
loss, the Contractor is entitled to an adjustment to the contract as provided in Section 105.07.
Section 105.07 provides remedies for delay and impacts:
"If performance of the Contractor's work is delayed as the result of the failure of the utility facility to
remove, relocate or adjust utility facilities within the specified times ... "
"If, as a result of utility facilities not being removed, relocated or adjusted as provided above and
the Contractor determines that a loss will occur that cannot be avoided ... "
"If the Engineer determines the Contractor has sustained a loss which could not have been
avoided by the judicious handling of forces, equipment and plant, an adjustment, excluding loss of
anticipated profit, will be made to the contract."

2.2.8

Construction of New Utilities Was a "Change" and Not "Removal or Relocation"

2.2.8.1 Construction of New Utilities Was a "Change" and Not "Removal or Relocation" Debco Position

Debee Post Hearing Brief 8.20.13, p-7
The most dramatic utility conflicts on the entire project were the addition of new water mains,
service lines and fire hydrants by the City and new phone lines by Qwest.
These were not "removal" or "relocation" or "adjustment" of an existing utility. These were the
"addition" of new utilities, entitlement for which is authorized under the changes clause.
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2.2.8.2 Construction of New Utilities Was a "Change" and Not "Removal or Relocation" - ITD
Position

ITD Position Paper 6.14.13, p-7
Debco makes the following proclamation regarding reimbursement for utility impacts in their
Proposal Statement:
"If a delay occurs by reason of utilities not shown on the plans, the matter is to be
compensated as a change under 104.03"

This statement is not correct and is not consistent with the specification. Section i 05.07 clearly
identifies that the only time Debco is eligible for reimbursement for an unknown utility is when
Debco performs the relocation or adjustment work. For this project all of the utility facilities were
listed in the special provision. Thus there were no unknown utility facilities encountered. Following
is the portion of section i 05.07 addressing this topic: (Emphasis added by ORB}

2.2.8.3 Construction of New Utilities Was a "Change" and Not "Removal or Relocation'' - DRB
Discussion

The ORB finds that the construction of new utilities by others during the life of this contract, such as
"the addition of new water mains, service lines and fire hydrants by the City and new phone lines by
Qwest", are an action of the Engineer as provided in Section 105.01. If the Engineer delayed "all or
any portion of the work" while the new utilities were being installed, then there is entitlement for
increased time and/or added costs as provided in Section 105.0i, subparagraph 2 and 3,
Once the new utility is installed, the new utility would be considered an "unknown" utility under Section
i 05.07. The Contractor then must follow the terms of Section 105.07 concerning coordination of utility
work.
Note: For the purpose of this discussion, a "new utility'' is a utility facility installed by others during the
life of this contract, but not shown of the plans or Special Provision as work to be performed on this
project.

2.2.9.

ITD Plans Were Defective and Unknown Utilities Were a Differing Site Condition

2.2.9.1 ITD Plans Were Defective and Unknown Utilities Were a Differing Site Condition Debco Position

Debco Post Hearing Brief 8.20.13, p-7
ITD plans were defective. For example, and as indicated within Exhibit 11 and confirmed in project
discussions, a lot of development had taken place on the north end of the project after the plans
were developed, and there were additional utilities that were known but never incorporated into
the plans.
To the extent that subsurface utilities unknown to Debee were encountered, entitlement is
warranted by the differing site conditions clause.
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2.2.9.2 ITD Plans Were Defective and Unknown Utilities Were a Differing Site Condition - ITD
Position

ITD Post Hearing Brief 8.20.13, p-4
Debco presented to the ORB that the utilities were "Differing Site Conditions" referencing
Section i 04.04. Part 1 of Section i 04.04 states:
"During the progress of the work, if subsurface or latent physical conditions are encountered
at the site differing materially from those indicated in the contract or if unknown physical
conditions of an unusual nature, differing materially from those ordinarily encountered and
generally recognized as inherent In the work provided for in the contract, are encountered at
the site, the party discovering the such conditions shall promptly notify the other party in
writing of the specific differing conditions before they are disturbed and before the affected
work is performed."
This project is an urban reconstruction project including excavation, widening, and storm drain
facilities through a major arterial route in Twin Falls and through two major intersections.
Encountering utilities on such a project is not unusual in nature and is ordinarily encountered and
generally recognized as inherent in the work provided in this contract. It was anticipated by all
parties that there would be utility conflicts on the project. This is evident by the requirement for
Debco to provide a Utility Coordinator for the project and the fact that the Section 105.07 of the
Special Provisions indicates there will be utilitV work performed during the construction
. operations.

2.2.9.3 ITD Plans Were Defective and Unknown Utilities Were a Differing Site Condition ORB
Discussion

The Contractor's note to Question i, found on Debco Post Hearing Brief 8.20.13, p-14, states:
By "differing site conditions': we intend to encompass not just the impact cost for added rock
excavation, but the impact cost of discovered subsurface utilities such as those identified

within page 3 of Exhibit 11, question #2.
Exhibit 11, Question 2, is as follows:
Q. I heard there was some redesign to the project, what were the issues?

A. During the initial construction excavation and throughout the construction process,
adjustments to the design were necessary to minimize utility conflicts and other field conflicts. -1-t
besame apparent soon after exsavation began there were wel:!-le-be some shanges to the plans
sinse a lot of development had taken plase on the north end of the projest between the time the
plans were developed and when sonstruction began. There were sorne additional overhead
and underground utility lines and sity services in plase that were never incorporated in the
l*lR&.- Some issues were resolved with the utility companies while others required some
changes to the plans, including major changes to the underground storm water system.
(Strikeout original)
The Board has not placed much relevance on this question/answer because it was a "draft" of a
planned public information publication and had corrections before it went to the public. As such, ITD
has disputed to correctness of the crossed-out narrative.
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Additionally, all the issues concerning;
-adustments to the design were necessary to minimize utility conflicts and other field
conflicts,
-additional overhead and underground utility lines and city services in place that were
never incorporated in the plan, and,
-issues with the utility companies, changes to the plans, including major changes to the
underground storm water system
are discussed elsewhere in this report.
However, the Board will discuss cost of discovered subsurface utilities or unknown utilities. That is,
utilities that were not shown on the plans or indentified the Special Provisions but required relocation
or adjustment.
If Section 105.07 was not included in the Contract, an unknown utility may well be a differing site
condition. However, Section 105.07 does exist. Therefore, one could argue; which specification
applies when there are two or more specs that could possibly apply?
Standard contract interpretation convention prescribes that the more specific takes precedent over the
general. In this case, Section 105.07 specifically addresses unknown utilities. Section 104.04 does
not. Therefore, Section 105.07 applies t6 unknown underground utilities.

2.2.10

ITD Did Not Delete Compensatory Contract Clauses by Specifying a Full Time Utility
Coordinator

2.2.10.1

ITD Did Not Delete Compensatory Contract Clauses by Specifying a Full Time Utility
Coordinator - Debco Position

Debco Post Hearing Brief 8.20.13, p-8
Constrained by the TE opinion, ITD's defense is founded on contract interpretation. ITD asserts
that Debco "assumed the risk" of any possible utility interference because a full-time utility
coordinator was specified.
The specification merely provides "[t]he Contractor shall provide an individual whose primary
responsibility is to coordinate project activities with each Utility Company...This individual shall be
readily available ... No separate payment will be made for coordinating project activities that affect
utility facilities .... "
Debco has not asked for any payment for coordination. De.spite proactive coordination, Debco has
"sustained a loss which could not have been avoided by judicious handling of forces ...." This
quoted language was not deleted from the contract by the special provisions, nor was the changes
clause removed, nor the differing site conditions clause removed, nor the duty to provide
specifications sufficient for the particular purpose.
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2.2.10.2

ITD Did Not Delete Compensatory Contract Clauses by Specifying a Full Time Utility
Coordinator - ITD Position

ORB Note: This issue was presented in Debee's Post Hearing Brief. ITD has not had an opportunity
to rebut this assertion.

2.2.10.3

ITD Did Not Delete Compensatory Contract Clauses by Specifying a Full Time Utility
Coordinator - DRB Discussion

The ORB believes that the Special Provision, by specifying a full time utility coordinator, simply put additional
coordination requirements on the Contractor in an attempt to eliminate or minimize utility conflict and delay. If
the Contractor follows the requirements of the specifications, the ORB does not see that there is any deletion
of compensatory clauses for utility work done by others.
The ORB is unaware of any compensatory clauses in the Standard Specifications that have been
deleted because the Contract specified a full time utility coordinator.

2.3

Differing ~ite Conditions
By "differing site conditions'~ Debco intend to encompass not just the impact cost for added rock
excavation, but the impact cost of discovered subsurface utilities such as those where /TD knew of
the existence of utilities at the time of bid but did not disclose their existence until after the bids
were opened. (Debco Post Hearing Brief 8.20.13, p-14)

2.3.1

Differing Site Conditions - Debco's Position

Debee Post Hearing Brief 8.20. 13, p-8
ITD plans were defective. For example, and as indicated within Exhibit 11 and confirmed in project
discussions, a lot of development had taken place on the north end of the project after the plans
were developed, and there were additional utilities that were known but never incorporated into
the plans.
To the extent that subsurface utilities unknown to Debee were encountered, entitlement is
warranted by the differing site conditions clause.

2.3.2

Differing Site Conditions - ITD Position

ITD Post Hearing Brief 8.20.2013, p-6
Differing Site Condition (Rock)
ITD agrees there was a differing site condition on the project associated with the additional rock
encountered during the installation of the Storm Sewer from Station 28+50 to 40+00rt due to the
rock elevation being higher than indicated in the drainage profiles. Due to the uncertainty of what
the impact would be, ITD and Debee agreed to execute Change Orders 14 and 23 to use force
account to address the material change. The change orders compensated Debee for the effects of
these changes. ITD has also provided an additional 63 days of contract time associated with the
differing site condition as part of the additional 91 working days issued in Change Order #38
DRB Recommendations 9/24/2013

25

000196

2.3.3

Differing Site Conditions - ORB Discussion

Section 104.04 provides for an adjustment to the contract for differing site conditions providing that the
Contractor follows the provisions of 104.04 and other applicable contract terms. In this case ITD agrees
there was a differing site condition for the additional rock encountered from Station 28+50 to 40+00.
ITD agrees there was a differing site condition on the project associated with the additional rock
encountered during the installation of the Storm Sewer from Station 28+50 to 40+00rt due to the rock
elevation being higher than indicated In the drainage profiles. (/TD Post Hearing Brief p-6)
Here, entitlement is not in question. However, ITD argues that it has already compensated Debco for the
impacts of the differing site conditions encountered on this project. Therefore, the Contractor has to show
damages beyond what has already been fully compensate for damages. This would take place at a
hearing on quantum.
For ORB discussion on differing site conditions and unknown utilities, see Section 2.2.3, Item 9, /TD Plans
Were Defective and Unknown Utilities Were a Differing Site Condition - ORB Discussion.

2.4

Interference from ITD
By "interference from /TD" we intend to include delayed responses and the failure of /TD contract
administration to enable the contractor to keep pace with the aggressive project schedule. (Debco
Post Hearing Brief 8.20.13, p-14)

2.4.1

Interference from ITD - Debco's Position

Timeliness of ITD Responses (Debco Position Paper, 5.20.13, p-18)
While other contract provisions independently support relief for the impact of design errors, ROW
deficiencies, differing site conditions, and related events, one cannot fully appreciate the events in
question without consideration of the reaction times of ITD representatives. We offer these
thoughts without intending to disparage project representatives who did not design the project,
and who were in some respects similarly burdened with myriad design debacles.
In consideration of the subject matter of this contract, the situation of the parties, and the
circumstances attending performance, this project required the attentiveness and staffing and
consummate diligence of ITD representatives in order to mitigate loss, both for the contractor and
for ITD.
This contract does not specify the time within which ITD must rectify design errors and other such
impediments, perhaps because each situation differs, and such impediments are not anticipated.
However, when the contract does not specify a time for performance of any task, "the law implies
that it shall be performed within a reasonable time as determined by the subject matter of the
contract, the situation of the parties, and the circumstances attending performance." Curzon v.
Wells Cargo, Inc.• 86 Idaho 38, 43,382 P,2d 906,908 (1963).
The "reasonable time" standard appears to be consistent with Standard Specification 105.01 (2),
providing in part: "If the performance of...any portion of 1he work is suspended or delayed by the
Engineer for an unreasonable period of time (not originally anticipated ... ) and the contractor
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believes that additional compensation and/or contract time is due as a result of such suspension
or delay, the Contractor shall submit...a request for adjustment...."
The specification (as supplemented) goes on to provide: If the Engineer agrees that the cost
and/or time required for the performance of the contract has increased as a result of such
suspension and the suspension was caused by conditions beyond the control of and not the fault
of the Contractor....the engineer will make an adjustment and modify the contract in writing
accordingly". (Supplemental Specifications, Sheet 2 of 79).
Findings and Opinions ofTE (Debco Position Paper, 5.20.13, p-19)
Applicable here are the findings and opinions of the TE. "Design changes, on the whole, took too
long to resolve and direction to the contractor was not provided in a timely manner. Most of the
time was consumed with redesign by the Engineer of Record developing major plan revisions. In
turn, providing contract modifications to allow payments to the contractor (and its
subcontractors and suppliers) for the extra work often lagged significantly behind performance of
, the extra work. Timely payment is the fuel which contractors need to be able to push work. While it
Is understandable that resolving large changes and appropriating the required funds can often be
a lengthy process. Expediency is a prerequisite for maintenance of a fast-paced project such as
Washington Street North. For a 140 work day project, even a few days can have a significant
effect on the project schedule when the process affects the longest path work activities," (Exhibit
"D", Page 72: emphasis added).
·
And further, "[t]he administration set up by ITD to manage the project was inadequate to provide
the required resources to keep pace with the tight 140 work day schedule (developed by ITD},
Even relatively minor issues took too long to resolve to make the fairly aggressive 140 day
schedule viable, If ITD fully expected the contractor to achieve the schedule it set forth for the
project, it had the implied duty to make a concomitant effort to deal with problems in such a
manner as to not thwart the contractor's efforts. In MKL's opinion, the administration of the
contract by ITD was a factor in the late completion. (Exhibit 0, Page 73) (Emphasis added.).
Debee Post Hearing Brief 8.20.13, p-1 i
Debee is entitled to compensation for ITD's lack of timeliness and resulting Interference.
ITD has not rebutted the detailed analysis offered by Debee at pages 18-20 of its Position
Statement on Review of REA. As discussed there, if ITD does not act within a reasonable time in
consideration of the 140-day contract deadline and other circumstances attending performance,
Debee is entitled to compensation under Standard Specification 105.01 (2).
To its previous analysis, Debee would respectfully add that requiring a contractor to proceed with
the work in the face of the failure of ITD to act, has also been established by the Idaho Supreme
Court as compensable "active interference."
ITD has not rebutted the TE conclusion that design changes "took too long to resolve" and that the
"... administration set-up by ITD...was inadequate to provide the required resources to keep pace
with the tight 140 work day schedule developed by ITD."15 Debee is entitled to compensation for
costs incurred by reason of ITD's failure to act within a reasonable time.
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2.4.2

Interference from ITD - ITD's Position

ITD Position Paper 6.14.13, p-14
Timeliness of ITD Responses
ITD responded in a timely fashion as determined by the subject matter, the situation, and the
circumstances encountered. ITD evaluated the implication of each item to the contract
schedule and the relationship to the critical items on the project. Items preventing the project
from meeting the intended use safely by the public were addressed in a timely fashion as not to
delay meeting this requirement. The intended use of the project is to safely transport the
traveling public. This would include providing a paved road with proper safety appurtenances
such as striping and signing. Work behind the curb and gutter such as back slopes, retaining
walls, landscaping, etc. were not critical and did not impede the ability to safely transport the
traveling public. Debco referred to timely responses in the quote below. Also below are the
rebuttals to the statements made:

1.
"the law implies that it shall be performecfwithin a reasonable time as determined by
the subject matter of the contract, the situation of the parties, and the circumstances
attending performance."
Upon receipt of the issues encountered during the construction of the project, ITD determined·
which items would be the greatest impact to the critical path and substantial completion of the
project and prioritized those issues for resolution.

ITD Post Hearing Brief 8.20.2013, p-6
Delayed Responses
ITD responded in a timely fashion as determined by the subject matter, the situation, and the
circumstances encountered. ITD evaluated the implication of each item to the contract schedule
and the relationship to the critical items on the project. Items preventing the project from meeting
the substantial completion requirements were addressed in a timely fashion as to not delay ending
contract time and providing safe use of the roadway to the public. This includes providing a paved
road with proper safety appurtenances such as striping and signing. Work behind the curb and
gutter such as back slopes, retaining walls, landscaping, etc. was not critical and did not impede
the ability to safely transport the traveling public. This work could have been completed after all
the issues had been addressed.
Upon receipt of the issues encountered during the construction of the project, ITD determined
which items would be the greatest impact to the critical path and substantial completion of the
project and prioritized those issues for resolution.
Exhibit 29 from Debco's ORB presentation does not reflect all of the claimed changes. As pointed
. out by ITD during the ORB meeting, the information presented does not clearly indicate the
actions and events associated with the decision making process associated with this item and the
detailed process required by ITD and FHWA to provide a change such as depicted. The example
provided is an extreme item and is not indicative of the resolution process and associated time to
address most of the issues encountered on the project. As previously stated the majority of the
issues were minor and addressed in a reasonable time frame.

ORB Recommendations 9/24/2013

28

000199

2.4.3

lnterlerence from ITD - ORB Discussion

On this issue, he Board gives considerable weight to the findings of the Technical Eicpert. Statements
by the TE such as ."Design changes, on the whole, took too long to resolve and direction to the
contractor was not provided in a timely manner." places ITD in a difficult position to argue that its
responses were always timely. This is not to say that ITD was not diligent and reasonable in
performing its responsibilities in the administration of the Contract. ITO was probably doing the right
thing when;
/TD evaluated the implication of each item to the contract schedule and the relationship to the
critical items on the project. Items preventing the project from meeting the substantial
completion requirements were addressed in a timely fashion as to not delay ending contract
time and providing safe use of the roadway to the public.

This may well have helped reduce the total delay on the project considering the numerous problems
encountered. Completing the project as timely as possible is a reasonable approach.
Even though ITD may have been acting diligently and reasonably within the limit of its resources, the
delays and impacts to the project must be addressed based on the terms of the Contract. In this case,
Change Order No 38, as well as the other change orders, recognizes that there were serious delays to
the work on this contract.
The ORB agrees with the Contractor that if the contract does not specify a time for performance of any
task, "the law implies that it shall be performed within a reasonable time as determined by the subject
matter of the contract, the situation of the parties, and the circumstances attending performance." The
ORB also agrees that the "reasonable time" standard appears to be consistent with Standard
Specification 105.01(2).
The ORB finds that there is entitlement for delay damages as prescribed in Section 105.0i and other
applicable sections of the Contract, when the Engineer fails to respond within a reasonable time on
issues and if that failure to respond delays the contract
The Contractor must still demonstrate how the delayed response delayed the work and that the
Contractor complied with all other requirement of the Contract.
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3.0

Question #2: Is Debco entii:led to compensation for such costs
impacting operations both on and off the critical path?

3.1

Question #2: Debco Position

ITD Post Hearing Brief 8.20.2013 p-12
We respectfully submit that the answer to this question is quite obviously in the affirmative. More
telling here, ITD's assertion that it has the unfettered right to cause Debco and its good
subcontractors to suffer such extra costs, illustrates the broader administrative challenges Debco
encountered on this project over the past three years.

3.2 ·

Question #2: ITD Posiiion

At the hearing on August 5, 2013, ITD indicated that the contract doesn't provide for an adjustment for
items that are not on the critical path.

3.3

Question #2: DRB Discussion

The following sections of the Contract all have provisions for adjustment of cost and/or time:
104.03
104.04
105.01
105.07

Changes and Extra Work,
Differing Site Conditions {Changed Conditions},
Authority of the Engineer and Suspension of Work,
Utility Facilities,

None of these clauses state that a delay to the time for completion is a prerequisite for an adjustment
in cost. An adjustment can be made for cost or time or both.
Referenced Specifications

i 04.03 Changes and Extra Work, Second Paragraph
When the Department initiates a change, the Engineer will inform the Contractor of the
proposed change in the work and will request a detailed price proposal for the change. The
Contractor, at no expense to the Department and within the time specified in the request, shall
provide the Engineer with a complete and itemized proposal for the change in work. The
Contractor's proposal shall include the estimated increase or decrease in contract amount
and/or increase or decrease in Contract Time. Request for contract time extensions shall meet
the requirements of Subsection 108.06. (Emphasis added by DRB)
104.04 Differing Site Conditions (Changed Conditions). Second Paragraph
Upon written notification, the Engineer will investigate the conditions, and if it is determined
that the conditions materially differ and cause an increase or decrease in the cost or time
required for the performance of any work under the contract, an adjustment, excluding loss of
anticipated profits, will be made and the contract modified in writing accordingly. The Engineer
will notify the Contractor of the determination whether or not an adjustment of the contract is
warranted. (Emphasis added by DRB)
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105.01 Authority of the Engineer and Suspension of Work.
Suspension of Work
2. If the performance of all or any portion of the work Is suspended or delayed by the Engineer
for an unreasonable period of time (not originally anticipated, customary, or inherent to.the
construction industry) and the Contractor believes that additional compensation and/or
contract time is due as a result of such suspension or delay, the Contractor shall submit to
the Engineer in writing a request for adjustment within seven calendar days of receipt of the
notice to resume work. The request shall set forth the reasons and support for such
adjustment. (Emphasis added by ORB)
105.07 Utility Facilities, paragraphs 7 & 8
If, as a result of utility facilities not being removed, relocated or adjusted as provided above and the
Contractor determines that a loss will occur that cannot be avoided, the Engineer shall be
immediately notified in writing of the situation and the location and circumstances concerning the
loss so that the Engineer may observe the situation and make any records necessary to confirm
the loss.
If the Engineer determines the Contractor has sustained a loss which could not have been avoided
by the judicious handling of forces, equipment and plant, an adjustment. excluding loss of
anticipated profit, will be made to the contract. (Emphasis added by ORB)
While an adjustment can be made for cost or time or both, an adjustment for a delay to the Contract
Completion Date is generally only when the delay affects the critical path for the work.
The ORB finds that the Contract allows compensation for the added costs of Impacted work both on
and off the critical path, provided that the Contractor complies with all other provisions on the Contract.

4.0

DRB Recommendations

4.1.

Question #1: Is Debee entitled to compensation for delays and impacts resulting from
design changes, utility difficulty, differing site conditions, and interference from ITD?

Design Changes

The Board finds that there is entitlement for additional contract time, and related impact costs to the
unchanged work resulting from Change Orders and Force Account directed by ITD and as provided in
Sections 104.02 and 104.03, including the "Design changes (that) were associated with storm drain
redesign and alignment adjustments, approach adjustments, traffic island access adjustment, and the
Falls Ave West profile adjustment'' as noted in ITD Post Hearing Brief 8.20.2013, page-5, penultimate
paragraph.
The Board finds that if the Engineer suspended or delayed any portion of the work, there is entitlement
for additional compensation and/or contract time for the changed and/or unchanged work. This would
Include the Issues that ITD classified as nqt being a "significant change", provided that the Contractor
can demonstrate the related additional compensation and/or contract time and the Contractor has met
the other requirements on the Contract.
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Utility Interference

Coordination
The Board finds that ITD has not demonstrated that Debco was not in substantial compliance with the
coordination requirements of the Contract. Further, the Board finds that ITD has not demonstrated
that Debco did not judiciously handle its forces to minimize utility delays.
If ITD knows that Debco did not provide adequate time in its schedule to allow the utility to remove or
relocate its facilities, or if ITD can demonstrate that Debee did not judiciously handled its forces to
mitigate potential delays that can be part of ITD's schedule delay analysis when the quantum issue is
heard. Both days of delay and costs are quantum issues.
The Board finds that "If performance of the Contractor's work is delayed as the result of the failure of
the utility facility to remove, relocate or adjust utility facilities within the specified times." and "If, as a
result of utility facilities not being removed, relocated or adjusted as provided ... " a loss occurs that cannot
be avoided, the Contractor Is entitled to an adjustment. This finding applies to known and unknown utility
facilities.
Making Arrangements for Utility Relocation
The ORB finds that if a utility facility is encountered and is not shown on the plans or mentioned in the
special provisions as requiring relocation or adjustment, but must be relocated or adjusted to permit
prosecution of the work:
-The Contractor shall immediately notify the Engineer to make arrangements with the utility owner.
-The Engineer makes arrangements with the utility owner for relocation or adjustment.
-The Contractor coordinates with Utilities and Engineer to resolve all utility conflict and for any
needed Utility Change Orders.
Listed Utilities
The ORB finds that lines 2 to 44 of the Special Provision do not list "utility facilities". The list is the
name of the utility owners and contacts. A utility owner is not the same as the utility facility. The
facility is the physical structures and features owned by the utility owner. Lines 45 to 53 of the Special
Provision lists both anticipated utility relocation work and anticipated schedules for relocation work by
the utility companies.
Payment for Impact of Unknown Utilities
The ORB finds that where the Contractor could not anticipate an unknown utility relocation, and if "the
Contractor has sustained a loss which could not have been avoided by the judicious handling of
forces, equipment and plant, an adjustment, excluding loss of anticipated profit," should be made to
the contract.
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No Specified Time for Performance
The ORB finds that when the contract does not specify a time for performance of any task, it shall be
performed within a reasonable time as determined by the subject ·matter of the contract, the situation
of the parties, and the circumstances attending performance.
Utility Conflicts and Design Changes
The ORB Finds that the Utility Coordinator is required to coordinate and resolve all utility conflict, and,
the Contractor is required to avoid conflict by the judicious handling of forces, equipment and plant.
However, if the Contractor complies with all the Contract requirements, and sustained an unavoidable
loss, the Contractor is entitled to an adjustment to the contract as provided in Section 105.07.
Are Unknown Utilities a Differing Site Condition
The ORB finds that Section 104.04 Differing Site Conditions does not apply to unknown underground
utilities. Section i 05.07 Utilities applies to unknown underground utilities.
Deletion of Compensatory Contract Clauses.
The ORB is unaware of any compensatory clauses in the Standard Specifications that have been
deleted because the Contract specified a full time Utility Coordinator.
Interference from ITD

The ORB finds that there is entitlement for delay d?mages as prescribed in Section i 05.01 and other
applicable sections of the Contract, when the Engineer fails to respond within a reasonable time on
issues and if that failure to respond delays work on the contract.

4.2

Question #2: Is Debco entitled to compensation for such costs impacting operations
both on and off the critical path?

The ORB finds that the Contract allows compensation for the added costs of Impacted work both on
and off the critical path, provided that the Contractor complies with all other provisions on the Contract.

ORB Recommendations 9/24/2013
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Date

I
John;yer

Date
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PO ~ox 363_ o 217 ~ollege Ave lf.5 E> Orofino Idaho 83544 & 208-476-3617 iS 0 208-476-3226 ail E> !onnie@debcou'sa.com l0

October 28, 2013

M.r. Sco:t Staqey
626 Eastland Drive South
Suite A

Twin Falls, ID 83301
Mr. Ro·bert L. Ramsey
Civil S·ciehce, Inc.
450 FaP,s Avenue, Suite 100

Twin Falls, ID 83301
Re:

Contract No: 7481
Key No:

.

Project No:

08469

STP-7072(101)

Wa~hington Street North ~econstruction

Certified Claim

Dear Mr. Stacey and Mr. Ramsey:
Debcb hereby claims relief for direct loss in the sum of at lec;1st $3,120,982.74, plus consequential
loss as provided here. This claim is submitted with reservation of-all rights, and without prejudice
to the fact that ITD's material breach has obv.iated compliance with the administrative claims
proc~S$,
Purs·uant to SS 105.17~ ·please consider the following:
1. Detailed Factual Narration:

Debco hereby inco~porates by reference the full and entire cpntent verbatim of the following
documents previously SE;!rved on the Idaho Transportation Departm.ent, with all exhibits a_pp·ended
to each such document: (a) the final report of MKL Associates, LLC, dated March 61 2013; (b)
Debcc>'-s DRB Position Statement on Review of REA, dated May 20, 2013; (c) D~bc:;o's Record of
Prepared DRB Presentation Comments dated August 5, 2013; (d) Deb~o's Post Hearing Brief on
Request for l;quitable Adjustrtl°ent. dc1ted August ~01 2013; (ej, the ORB Entitl.~m~nt
Re'co.mm.e.nd;:itior:is d;:ite1:f Sep~e.mb.er 74, 4Q.;l,3.

llPage
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2. Specific Provisions of Contract and law and Why They Sup·port the ·Claim:
Debco hereby incorporates by refere·nce the full and entire content verbatim of the following
documents previously ·served o·n the Idaho Transportation Department, with all exhibits appended
to each such document: (a) the final report of MKL Associates, LLC, d;:ited March 6, 20.13; (b)
Debco'-s Position Statement on Revfew of REA, dated May 20, 2013; {c) De_b.co's Record of
Pre·pared ORB Pr.esentatjon Comments dated August 5, 2bi3; {d) D!3bco's Post Hearirm Brief on
Reques~ for Equitable Adjustment dated August 20, 2013; and (e), the DRB Recommefldations
dated Septemper 24, 2013.
3. Identification of and Copies of All Documents and S_ubstance of Communic~tio~s:
Debco hereby incorporates by reference the fufl and entire content verbatim of the following
documents previously served on the Idaho Transportation Department, with all exhibits 9ppended
to each such document: (a) the. final report of MKL Associate·s, _Ll:C, dated March 6, 2013; (b}
Debee's Positioh Statem.ent on Review of REA, dated M_ay 20, 2013; (c) De)Jco's Record of
Prepared DRB Presentation Comments dated August 5, 2013; (d) Debco's Post Hearing Brief on
Request for Equhable Adjustment dated August 20, 2013; and (e), the DRB Recommendations
dated September 24, 2013.
4. _Time Adjustment Documents. Reasons, _and Data:
Debc;o hereby incorporates by refere_nc;e the full and entire content verbatim of the followi_ng
documents previously serve<;! on the Id.aha Transportation Department, with all exhibits appended
to each such document: (a) the final report of MKL Associates, LLC, dated March 6, 2013; (b)
Debco's Position Statement on Review of REA, dated May 20, 2013; (c) Debco's Record of
Prepared ORB Presentation Comments dated August 5, 2013; (d) Debco's Post Hearing Brief on
Request for Equitable Adjustment dated Au~ust 20, 2013; and (e), the ORB Recommendations
elated September 24, 2013 ..
5. Monetary Compensation Reasons, Documents and Data:
a. Direct Loss.
Debco hereby incorporates by refere'nce the full and entire content verbatim of the following
documents pr~vious,y served on the Idaho Tr 9nspprtation Departrnent, with ~II E;?xhlbits appended
to !,!ach s_uch doc;1Jme11t: (a) the final report of Ml<L Associates, LLC, dated March 6, 2013; (b)
Debco's pqsition Statement <;>!"l -Review of REA, dated May 20, 2013; (c) Debco'-s Record of
Pr~par~d ORB Presentation Comments dated August 5, 2013; {d) Debco·;.s Post Hearing Brief bh
Request for Equitable Adjustment dated August 20, 2013_; and (e}, the DR6 Recomme_nd.~ti(ms
dated September 24, 2013.
2
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b, Consequential Loss.
Supplemental to ah·d in addition to the direct loss referenc.ed aqove, De!:>.c.Q seeks consequential
loss to its busin.ess caused by ITD'.s material breach of its contract o\:)ligation.s, estimated generally
to exceed $3,600,000 at this time.
6. Nota·rized Statement:
U11der penalty of perjury or falsification, the undersigned Lonnie Simpson, president
of Ascorp, Inc., d/b/a Debco Construction, hereby certifies that the claim is made iii
good faith, that the supporting date are accurate and complete to the best of my
knowle<;lge and belief, that the amount request~d acc1,1rately reflects the contract
adjustment for which the contactor believes the Idaho Transpqrtati9n Department
is liable, and that I am duly authorized to certify the claim on behalf of the
Contract.or.

Lonnie Simpson, President, Ascorp, Inc.

Subscribed and sworn before me this ";llJL'-<lay of October, 2013.
.

Notary s al

JENNIFER JO TROCK
NOTARY PUBLIC

ST(\1E.Of \DAHO

~c:::»-dz,e,,;,_
o·

o

My Commission Expires

7J

f»-l)5-(6

7. Request for Decision.
This matter has been pending for some years now. Your prompt decision is required. rh~
contractor may pursue arbitration concurrently, and ~my such pursuit is without prejudice to this
demand that ITD enter a decision. All r\ghts are expressly reserved.

Lonnie Slmps1;m, President.
CC: City of Twin Falls
;!
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American Arbitration Association

Disj11t.ta Ruso!11tiu1i Services ll'urltlwidc

CONSTRUCTION INDUSTRY ARBITRATION RULES

Demand for Arbitration
MEDIATION: Ifyou would like the MA to contact the other parties and attempt to arrange a mediation, please check this box. Ell
There is no additional administrative fee for this service.
Name of Respondent
Name of Representative (if known)
State of Idaho, Idaho Transportation Department
Garv Luke
Address:
Name ofFirm (if applicable)
Devin O. Riabv, District Enaineer
Deputy Attorney General, State of Idaho Transportation Department
Representative's Address:
216 South Date Street
3311 W. State Street
Zip Code
City
City
Zip Code
State
State
.
Id.
83352-0820
Shoshone
Boise
Id
83707-1129
· Phone No.
Fax No.
Phone No.
Fax No.
208-886-7801
208-886-7895
208-334-8812
Email Address:
Email Address:
n/a
Garv.Luke@.itd.idaho.aov
The named claimant, a party to an arbitration agreement dated June 3, 2010
, which provides for arbitration under the
Construction Industry Rules of the American Arbitration Association, hereby demands arbitration.

I

I

ARBITRATION CLAUSE: Please indicate whether the contract containing the dispute resolution clause governing this dispute
is a standard industry form contract (such as AIA, ConsensusDOCS or AGC) or a customized contract for the specific project.
Contract F01m: Custom ITD Form. Please See Aeeendix "A"
THE NATURE OF THE DISPUTE
Please See Appendix "B".

Dollar Amount of Claim $6,120,982.74

Amount Enclosed$ 10,200.00

Other Relief Sought: 181 Attorneys Fees 181 Interest
~ Arbitration Costs D Punitive/ Exemplary 181 Other See Appendix "C"

In accordance with Fee Schedule:

181Standard Fee Schedule

DFlexible Fee Schedule

PLEASE DESCRIBE APPROPRIATE QUALIFICATIONS FOR ARBITRATOR~) TO BE APPOINTED TO HEAR THIS DISPUTE:
Expereinced Washington or Oregon State Construction Contract Attorney. * o not select from your Idaho Panel, who will be conflicted.
Hearing locale requested Boise Idaho

Project site City ofTwin Falls, Idaho

Estimated time needed for hearings overall:
hours or

10.00

Specify type of business: Claimant Construction Contractor

days

Respondent State Transeortation Deeartment

You are hereby notified that a copy of our arbitration agreement and this demand are being filed with the American Arbitration
Association with a request that it commence administration of the arbitration. The AAA will provide notice of your opportunity
to file an answering statement.

-

/1

Signature (m'J!!:. ~~esentative)

10/-;i r Ir 3>

Name of Claimant
Ascoro, Inc. d/b/a Debee Constructon
Address (to be used in connection with this case)
P.O. Box363
City
Zip Code
State
Orofino
83544
Id.
Phone No.
Fax No.
208-476-3617
208-476-3226
Email Address:

I

c

~

Date:

Name ofRepresentativ~
Ron T. Blewett
/
Name ofFirm (ifapplicable)
Ron T. Blewett, Attorney At Law
Representative's Address
P.O. Box 1990
City
State
Lewiston
Id
Phone No.
208-413-6678
Email Address:
ronblewett@ldahoconstructionlawyers.com

I

Io/;}- 1 /1 '3'

Zip Code
83501
Fax No.
208-413-6682

To begin proceedings, please send a copy of this Demand and the Arbitration Agreement, along with the filing fee as
provided for in the Rules, to: American Arbitration Association, Case Filing Services, 1101 Laurel Oak Road, Suite 100
Voorhees, NJ 08043. Send the original Demand to the Respondent.
Please visit our website at www.adr.org if you would like to file this·case onli11e. AAA Case Filing Services can be reached at 877-495-4185.
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APPENDIX "A"
CONTRACT ARBITRATION CLAUSE
Respondent may dispu~e whether arbitration is appropriate at_this time.
This dispute has been pending for well over two years, and has been the subject of Independent
Technical Analysis and DRB proceedings (all favoring Claimant-Debee), but the claims have not
yet suffered the lengtb.y·formal ITD administrative claims process. That process is continuing
but not complete.
Debee has sought arbitration at this time (prior to exhaustion of the administrative claims
process) in an attempt to mitigate loss and avoid further destruction of its business occurring by
reason of delayed ITD payment. Deb co has suffered a loss of banking credit, a loss of surety
credit, a loss of key employees, the bulk sale of equipment needed to operate the business, and
related loss. Reference is respectfully made to Appendix "B" and Appendix "C".
Arbitration is proper at this time under the contract documents and by reason ofITD's material
breach. The contract provisions and law supporting Debee's demand for arbitration at this time
follow:
1)

Claim Defmition. The term "claim" under the contract documents is used in
reference to " ... disputes and disagreements arising out of or relating to the
Contract or any work performed ... ", and with respect to such matters, the
contractor is to provide " ... notice of intent to :file a construction claim ... "

2004 Standard Specification Section 105.17, page33; (emphasis added).
ITD's material breach "relates to" the contract and "relates to" the work
performed.
.

2)

.

Claims Subject to Arbitration Even Absent Material Breach. Even if there

were no material breach (discussed in item 3 below) "Claims" are subject to
arbitration under the following contract provisions and law:
"The Contractor shall exhaust the Administrative Process for resolution, unless
the Contractor and the Department agree that claims that have not been resolved
through the Administrative Process provided in this section shall be resolved
through binding arbitration. The Contractor and the Department may agree on an
arbitration process, or, if the Contractor and the Department cannot agree,
arbitration shall be administered through the American Arbitration Association
(AAA) using the following arbitration·methods

***

"2. The current version of the Standard Procedures of the Construction Industry
Arbitration Rules shall be used for claims with an amount greater than $250,000.
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"The Department and the Contractor agree that any arbitration hearing shall be
conducted in Boise, Idaho.
"The Contractor and the Department agree to be bound by the decision of the
binding arbitration, and the judgment rendered by the arbitrator(s). The decision

of the arbitrator(s) and the specific basis for the decision shall be in writing. The
arbitrator(s) shall use the contract as a basis for decision.
"Unless the Contractor and Department agree, all unresolved clams and disputes
which arise from the contract, must be brought in a single arbitration hearing. "

2004 Standard Specifications, Section 105.17, page 40;
(emphasis added).
As set forth above, the contract contemplates an arbitration remedy. Granted, the
provision requires Debco to resort to the administrative process, but the contract
does not expressly provide that the failure to complete the administrative clams
process will require litigation, not arbitration. The contract provisions leaves only
to implication what might happen if the administrative process is not completed.
One legitimate such implication is that "all unresolved claims and disputes which
arise from the contract must be brought in a single arbitration hearing." A dispute
which has not been subject to the administrative claims process is nonetheless an
"unresolved claim and dispute" which must be brought in a single arbitration
hearing.
Moreover, we are not free to pick whatever competing implication we might
chose as being "most likely" the one intended. We are constrained to defer to any
implication that any dispute might be subject to arbitration. A court reviewing an
arbitration clause " ... will order arbitration unless it may be said with positive
assurance that the arbitration clause is not susceptible of an interpretation that
covers the asserted disputed Doubts are to be resolved in favor of coverage."
Wattenbarger v. A. G. Edwards & Sons, Inc., 150 Idaho 308, 319 (2010).

Even without reaching the question of material breach, liberal contract
interpretation standards dictate that this dispute is subject to arbitration. As seen
below, supplementing this inquiry with Claimants allegation of material breach
renders it patent that the instant dispute is subject to arbitration at this time.
3)

Material Breach Obviates Contract-Based Administrative Process. Debco has

not yet exhausted the contractually-based administrative process, although that
administrative process is continuing. Debco has asked ITD to continue with the
administrative process, but that generally takes many months and arbitration is
pursued to mitigate delay and the continuing damage which will be suffered
during that delay.
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This arbitration is founded not just on Debco' s contract claim, but on Deb co' s
claim that ITD has materially breached its contract.
The existence of a material breach is a question of fact for the panel. J. P.
Stravens PlanningAssociates, Inc. v. City of Wallace, 129 Idaho 542 (App.
1996). Barring the (almost impossible) determination of a material beach dispute
by motion and affidavits, the question of material breach presented by this
dispute must be resolved via the customary evidei::i-tiary hear~g.
Key to the question of whether this matter is subject to arbitration, "If a breach
of contract is material, the other party's performance is excused " J.P. Stravens,
supra at 129 Idaho 545. (Emphasis added).
While Debco is continuing the administrative claims process pending arbitration,
Debco respectfully submits: (a) that ITD is guilty of material breach, and (b) as a
result, Debcos' performance of that portion of the contract requiring an
administrative claims process "is excused "
Therefore, not just under the terms of the contract and the liberal interpretation
afforded it (as provided in item #2 above), but also by reason ofITD's material
breach, this dispute is subject to arbitration at this time and without resort to the
administrative claims process.
4)

Material Breach Does Not Avoid Contract Arbitration Requirements.

Although a party is generally relieved of performance by the other's material
breach, arbitration provisions of a contract are nonetheless enforceable by statute
save upon grounds ~hich exist for "revocation" of the contract. LC. §7-901.
In Idaho, this statute has been interpreted to mean that a contractual requirement
for arbitration is enforceable except only where there is" .. a condition that vitiates
the agreement ab initio [from inception] such as fraud, mistake, or duress. Lovey
v. Regence Blue Shield ofidalw, 139 Idaho 37, 41 (2003). And see, Hansen v.
State Farm Mutual Auto Insurance Co., 112 Idaho 663, 668 (1987), citing,
Loomis, Inc. v. Cudahy, l 04 Idaho 106 (1982).
A subsequent material breach in performance of a contract does not render the
contract void ab initio and therefore does not obviate the arbitration clause.
5)

Questions of Arbitrator Jurisdiction Related to Satisfaction of Procedural
Prerequisites are for the Arbitrator to Decide.

A court can stay arbitration ·if there is no agreement to arbitrate. LC. 7-902.
Clearly an arbitration agreement exists here; the questions presented are (a)
whether unsatisfied conditions precedent exist, and (b) if unsatisfied conditions
precedent exist, are the same obviated by material breach.
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As to the latter, while it is proper for a court to address whether an arbitration
agreement exists, it is not proper for a court to address the merits of the
underlying dispute to determine whether a particular claim is subject to the
arbitration clause. See, Storey Construction, Inc. v. Hanks, 148 Idaho401, 405
(2009). [Whether a claim was barred from application of an arbitration clause by
res juidicata, was for the arbitrators to decide.] Similarly, whether the obligation
to suffer the administrative claims process was obviated by the existence of
material breach is for the arbitration panel to decide. It would not be proper for
the court to decide the question of mat~rial breach, thus deciding D-te underlying
\
dispute.
_ . .. _ · ·
As to the former issue of whether any
whether the same have been satisfied,
AAA rules. Questions related to the ef
arbitration are for the panel. See AAA 1.
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This too is consistent with established le
~ l~ ~ 1\n ~
-~-...v~ arbitration;
questions of whether procedural pre-req1
___ ...... umation have been satisfied
are for the arbitrators, not the court to decide. See, John Wiley & Sons, Inc. v.
Livingston, 376 U.S. 543, 557-559 (1964). [Arbitrator should dec~de whether first
two steps of a grievance procedure were sufficiently satisfied, where these steps
were presumptive prerequisites to arbitration.] The holdings of the vast majority
of states is that the arbitrator shall decide whether a condition precedent to
arbitration must be fulfilled. Howsam v. Dean Witter Reynolds, Inc., 537 U.S.
79, 84-85 (2002).
1
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APPENDIX "B"
NATURE OF DISPUTE
The Parties, the Project, the Claims:

Claimant Ascorp, Inc. d/b/a Debco Construction was contracted to the Idaho Transportation
Department for the reconstruction and widening of a busy City street in Twin Falls, Idaho.
Debco and its subcontractors were victimized by pervasive utility conflicts, design errors,
insufficient right-of-way, changes and differing site conditions. Some of the more significant
changed work was performed under "force account", pursuant to which direct costs to perform a
function were compensated.
However, and in broad te1ms, project duration which was originally planned to consume one
construction season, was extended to consume two years. Contract participants suffered
overwhelming delays and inefficiencies.
Promises of Payment:

Testimony from (now former) Debco employees and subcontractors, and project documentation
will confirm that, during the course of the work, ITD representatives asked Debco and its
subcontractors to preserver, with promises of payment at the conclusion of the project.
Payment was not forthcoming at the conclusion of the project in 2011.
Opinions of Independent Technical Expert:

The parties ultimately hired MKL Associates of Seattle as an independent Technical Expert to
review he work. ITD selected the expert.
Debco ultimately agreed to join in the TE plan, as Debco was promised payment based on the
outcome of the review, and was desperately in need of payment.
MKL Associates rendered the following opinions, summarized here:
1. The project was afflicted with a severe level of utility conflicts and design changes.
Unresolved issues were a major impedance to the work.
2. Debco's ability to work efficiently was severely compromised.
3. Design changes took too long to resolve and direction to Debco was not timely
provided.
4. The responsibility for lack of design coordination between new and existing utilizes
rests with the engineer. Debco was "proactive" but dealing with utility conflicts was
a constant disruption throughout the project.
5. Unaddressed right-of-way conditions created many delays. Minor changes turned into
major delays and disruptions. New agreements with property owners consumed an
inordinate amount oftime on the project.
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6. Debco's efforts to mitigate delays were "admirable" but for the most part'Squandered
by problems for which they were not responsible.
7. The engineer failed to verify the size of pipe that was to carry nearly all the storm
water, a patent oversight that was extremely detrimental to the project schedule,.
Even initial re-designs required revision and months of additional time before
construction could begin on the redesigned storm drain system. ·
8. ITD administration was inadequate to keep pace with the contract schedule and was a
factor in late completion.
MKL also determined that, considering the entire contract delay, Debco was responsible for
minus eleven (-11) working days; meaning that Debco' s extraordinary efforts actually advanced
the schedule over the delays that would have been suffered. The delays incurred were
attributable to other matters, almost all of which are compensable.
The Independent TE report is voluminous. A copy of his Findings and Opinions is attached as
Exhibit B-1. A copy of his final revised Phase 3/4 Scorecard is attached as Exhibit B-2.
ITD's "Deliberate Misrepresentation":

Rather than use the Independent Technical Analysis as a means to pay its contractor (as had been
promised), ITD rejected the entire analysis and requested changes to the analysis for various
reasons.
MKL refused to change its analysis, noting in one respect that the project representatives ofITD
"deliberately misrepresents the content and context" of the report. (MKL Supplement of 4/26/13,
·
page 4, emphasis added).
The DRB Proceedings:

Desperate for compensation, and recognizing that the claims process can take many months,
Debco sought review by a DRB consisting of Craig Storti, Norm Anderson, and John Beyer. A
complete submission of amounts due was remitted in May of 2013.
Ultimately, ITD insisted that the DRB first address entitlement, not quantum.
An entitlement decision was entered by the DRB in September 2013 affording Debco entitlement
on every one of its claims.
ITD accepted the entitlement decision, but ITD made no payment whatsoever. A copy of the
entitlement decision is attached as Exhibit "B-3".
Debco solicited mediation. ITD did not accept mediation.
In October 2013 the DRB worked toward establishing a two-week quantum hearing in January
and February of 2014, acknowledging that it would give ITD more time if necessary.
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Debco in the-meantime was not just suffering damage to its business, but it was running out of
money. Debco was concerned it may not have funds to proceed to arbitration if it used resources
in a fruitless DRB proceeding. It was apparent to Debco that, like the MKL decision, the nonbinding DRB recommendations would not motivate ITD to payment. Debco simply did not have
an extra $100,000 to spend on another non-binding proceeding that would not likely result m.
payment.
Debco asked ITD to commit to pay amount to be determined by the DRB. ITD did not provide
such a commitment.
Debco then filed its claim and filed this proceeding as the least-expensive and most likely path
to recovery.
Material Breach: Fundamental Contract Terms Violated; Benefits of Contract Nullified,
and Significantly Impaired.
·

ITD's contract requires payment for Differing Site Conditions (104.04); for unavoidable
losses related to Utilities (105.07); and for Changes (104.03).
There never has been a legitimate dispute regarding Debco's entitlement to payment for
delay and disruption. During the work commencing in 2010, ITD acknowledged that Debco and
its subcontractors had a right to expect payment and that payment would be forthcoming. After
the work was completed (one year late) in 2011, ITD again promised payment based on the
report of the TE it hired (see conclusions quoted above). Most recently, ITD acknowledged
entitlement by accepting the DRB entitlement determination.
Nonetheless, more than three years after this debacle began, ITD has not compensated for
delays and disruptions on this project. Even the TE expressed concern, noting "timely payment is
the fuel which contactors need .... " (MKL Report, page 72).
"A substantial or material breach of contract is one which touches the fundamental
purpose of the contract and defeats the object of the parties in entering into the contract." Ervin
Const. Co., 125 Idaho, 695, 699 (1993). There is no more fundamental purpose than to be paid.
ITD 's failure to make payment is not just a material breach. Withholding payment due another
party is a violation of the covenant of good faith and fair dealing. Boise Mode, LLC v. Donahoe
Pace & Partners LTD, 154 Idaho 99 (2013).
.
"I have confronted the problems on this project and felt the impact of them every single
day for the last three years. I have always done my best to act with integrity and professionalism.
I have never asked for anything I was not entitled to and I am proud of that. For three years I
have worked cooperatively to try to overcome hardships, minimize impacts to the owner, and
receive fair payment for the good job we did, and the help we provided under very difficult
circumstances. This includes not just our efforts during the job, but our efforts to partner in a
prompt and fair resolution. *** I will not sleep well again tonight, or for many nights to
come ... as it is becoming clear to me that my good faith is not reciprocated ... I did not know we
were taking sides against each other, or making unfair arguments, or taking liberties with
established project history."( Lonnie Simpson, president and owner ofDebco, Letter to Scott
Stacey ofITD, 2/5/13).

000220

EXHIBIT ''B-1 ''

000221

---- ------- -

.,_...,

__ ---

-.

.

.

--

·- -·--· -- ---·

--

71

the overall longest path through the proj ect), are shown on the Longest Path B series schedules. The Ji

series schedules should be used to understand the delays to completion of the overall project.

2. Phase 3/4
Debco is entitled to Excusab1e and Compensable delay of106 work days for Pl,ase 3/4.

Non-Excusable and Non-Compensable aelay is -llWD for Phase 3/4.
Excusable and Non-Compensable delay is 56WD fo r Phase 3/4.

Clarification: The negative total of -11 WD under the Summary Phase 3/4 column for_Non -Excusable

and Non-Compensable delay (NE/NC) reflects the Contractor's ability to preserve, to a large extent, the
positive float (+14TF) in its initial phase 3/4 schedule, which was based upon an early completion date
of March 11, 20 11. Except for delays caused by other paiiies, or other circumstances or conditions
beyond its control, Debco could have completed the project early.
Clarification: The determination of responsibility for delay has been appo1iioned to the various paiiies
(ITD, Debco, Engineer (of Record), Utility) based on the factual record and evidence reviewed. MKL
explicitly excludes any representation of the app01iiom11ent of delay responsibility based on standard of
care criteria or professional peer review. Please refer to Appendix A Phases 1/2 Delay Scorecard and

Appendix B Phases 3/4 Delay Scorecard at the end of this repo1i.

MKL has allocated all delay associated with the excess rock encountered in Phase 4B and the ROW
issues encountered in Phase 3 to ITD. If it is determined by appropriate expertise that the Engineer of
Record breached his duties and failed to meet the standai·d of care on this project, then all delay
associated with the excess rock encountered in Phase 4B (72WD) and the ROW issues encountered in
Phase 3 (7WD) should be reallocated to the Engineer of Record.

/

XI. FINDINGS and OPINIONS
It is impossible to thoroughly investigate a troubled job like the Washington Street North project without
discerning a few imp01tant underlying trends that contributed to the problems, or to avoid forming
impressions and opinions with respect to those trends. This section is set-out to provide the insights
gained during the months MKL has worked on this project, with the goal of giving the parties the
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benefits of objective and informed third-party observations. It is hoped that the findings and opinions
expressed will assist all project stakeholders in reaching a timely and mutually agreeable resolution of
the issues.
1. This project was afflicted with what MKL would classify as a severe level of utility conflicts and
design changes. In July, 2010, for example, issues arose at the rate of more than one per work day.
Twenty-nine separate issues developed in July, 2010. Even during months when fewer issues arose,
numerous unresolved issues from previous months continued to create havoc on the orderly sequencing
and completion of the work. Umesolved issues were major impedances to timely completion of the
project.
2. Tue contractor's ability to work efficiently was severely compromised. The complexity and
intenelated_nature of many of the utility conflicts and design problems made it extremely difficult to
sustain any reasonable productivity levels, and made assessment 9f the resulting productivity losses
virtually impossible to accurately segregate and record.

3. Design cha.I).ges, on the whole, took too _long to resolve and direction to the contractor was_ not
provided in a timely manner. Most of the time was consumed with redesign by the Engineer of Record
developing major plan revisions. In turn, providing contract modifications to allow payments to the ·.
contractor (and its' subcontractors and suppliers) for the extra woi·k often lagged significantly behind
performance of the extra work.Timely payment is the fuel which contractors need to be able to push
work. While it is understandable that resolving large changes and appropriating the required funds can
often be a lengthy process, expediency is a prerequisite for maintenance of a fast-paced project such as
Washington Street North. For a 140 work day project, even a few days can have a significant effect on
the project schedule when the process affects the longest path work activities.
4. The lack of design coordination between the new utilities and the existing utilities was a continuous
problem, on every phase of the project. It is MKL's opinion, based on review of the project records and
other evidence reviewed, that the responsibility for this issue rests with the design Engineer of Record. It
appears that Debco was proactive and identified as many conflicts in advance as was possible. Although
most utility conflicts were secondary drivers of delay to a few major issues, dealing with the utility
conflicts was a constant disruption throughout the project.

000223

73

5. The unadclressed conditions in the project right of way (}{OW) created many delays. Grade changes
between the roadway and adjoining properties were problematic and time-consuIT_1ing to resolve,
resulting in relatively minor changes turning into major delays and disruptions. Often, new agreements
with-property owners were required which consumed inordinate amount of time to negotiate.
6. Debco's efforts to mitigate delays and disruptions were admirable, but were often squandered by other
problems on the project for which Debco was not responsible. Notable exceptions were the paving
efforts by Debco in Phases 1/2 and Phase 4B. Those specific difficulties were largely ofDebco's own
making, even though the resultant delay for Phases 1/2 ran concurrently with the storm drain redesign by
·the Engineer of Record.
7. The engineer of record failed to verify the existing pipe size that was to carry nearly all of the storm
water collected on the p1:oject from south of Falls Avenue northward, which :i;esulted in a major delay to
Phases 1/2 completion. This seemingly patent oversight proved to be extremely detrimental to the
project schedule. Even after an initial design was forwarded to the Contractor, it required revision and
months of additional time before construction could start on the redesigi1ed storm drain system.

8. The administration set-up by ITD to manage the project was inadequate to provide the required
resources to keep pace with the tight 140 work day schedule (developed by ITD). Even relatively minor
issues took too long to resolve to make the fairly aggressive 140 day schedule viable. IfITD fully
expected the contractor to achieve the schedule it set fo1th for the project, it had the implied duty to
make a concomitant eff01t to deal with problems in such a manner as to not thwart the contractor's
eff01ts. In MK.L's opinion, the administration of the contract by ITD was a factor in the late completion.

Clarification: MK.L comments with respect to management and contract administration are not intended
as a criticism of ITD. Rather, the intention is to point ouf that· standard procedures are not necessarily
compatible with an aggressive project schedule. Issues took too long to resolve on this project to allow
preservation of the contract-mandated completion dates. The response time of the independent Engineer
of Record is another impo1ta:nt factor to be considered with respect to the administration issue. ITD was
faced with resolving numerous issues during the construction phase that could have been avoided if the
Engineer of Record had done a better job of verifying the locations (and especially elevation
information) of the existing utilities within the construction limits during the design phase.
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Phases 3/4 Delay Scorecard

Appendix B to MKL Report
Revised 4.26.13

Supp_lement No .1 4.26.13

Supplement No.1 4.26.13
Window
Window
ID
Date Range
Rectifi cation
WO

Window
Delay
-19

Longest Path
Total Float
19

Projected
Completion
3/11/2011

Cumulative
Delay
-19

Responsible Party
~

ITD

lilnefmeer

Utility

Concurrent

'-":c:llllber

-1 9

WlB

Ju ne 18-30, 2010

-1

20

3/10/2011

-20

-1

W2B

J uly 1-31, 2010

-11

31

11/23/2011

-31

-11

W3B

Aug ust 1-19, 2010

18

13

3/21/2011

-13

18

W4B

A ugust 20-31, 2010

1

12

3/22/2011

-12

1

W5B

September 1-30, 2010

12

0

4/7/2011

0

11

1

W6B

Octo ber 1-31, 2010

3

-3

4/12/2011

3

2

1

W7B

November 1-30, 2010

11

-14

4/27/2011

14

W8B

December 1-31, 2010

-5

-9

4/20/2011

9

W9B

March 1-31, 2011

20

-29

5/18/2011

29

Wl0B

April 1-30, 2011

20

-49

6/15/2011

49

14

WllB

May 1-31, 2011

21

-70

7/15/2011

70

18

W12B

June 1-30, 2011

19

-89

8/11/2011

89

19

W13B

J ul y 1-31, 2011

21

-110

9/9/2011

110

21

W14B

August 1-31, 2011

13

-123

9/28/2011

123

Wl5B

September 1-30, 2011

15

-138

10/19/2011

138

W16B

October 1-31, 2010

13

-151

11/7/2012

151

W17B

November 1-15, 2011

G

-157

11/15/2011

7

4

Remarks
Initial rectification veri fi ed Debco early
finish on March 11, 2011; +19TF
Debco gained 1 day on the schedule

Debco mitigated by performing Phase 4A
worlc concurrent with P hases 1 ,2, & 3
Relocation of City Water items delayed
completion of follow-on activities
Debco mitigated by working around City
Water issues, but one clay was still lost.
Relocation of City Water items delayed
completion of follow on activiti es
Debco was delayed working around City
Water; one day lost to weather
PH3 work was delayed; ROW issues
remained unreso lved.

Phase 3/4 Totals

-5
20
6
1

2

13
13

2

4

G

3

157

l

5

157

81

~

,_; ' .,l'l, -

l@

32

5

.. -- 3-"I.

Debco mitigated delay by performing work
over the wi nter shutdown period
Debco mitigated delays by working during
weather clays
Cha nged conditions enco untered
for extra rock
Changed conditions and completion
of South end storm dra in wo rk
Changed conditions and completion
of South encl storm drain work
Changed conditions a nd completion
of South end storm dra in worl<
Ad dition of MH's in median to
resolve utility conflicts
Debco was late in co mpleting predecessor
activities to paving work
"Hu mp" at Fa lls; Debco paving; Debco
wo rl<concurrent with ROW and peel. island
Ped. island at Caswell ; Debco pun ch list a nd
demobilizatio n

I

EXHIBIT ''B-3 ''
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1.0

INTRODUCTION

1.1
Project Overview
The work consisted of widening 1.1 miles of Washington Street in Twin Falls, ID to a 5-lane section
including, sidewalks, multi-use path, widening of bicycle lane, illumination, traffic signal reconstruction,
storm drainage, signing, asphalt pavement, pavement markings, raised medians, & intersection
improvements. The project is known as Idaho Federal Aid Project No. STP-7072(101), in Twin Falls
County, Key No. 08469.
1.2
The Dispute
The Contractor claims that it was delayed and impacted throughout the life of the project by a severe
level of utility conflicts, design errors and changes, right-of-way errors, differing site conditions and
inordinately delayed responses by Idaho Transportation Department to all the foregoing impediments.
The Contractor asserts that these issues changed the character of all the work under this contract.

ITD asserts that it has acknowledged entitlement for the proven impacts and has compensated Debco
for additional contract time and associated costs through change orders, force account, and quantity
overruns, and no further compensation Is due.
1.3
Disputes Review Board Hearing
The purpose of the ORB formal hearing was to address entitlement for the Request for Equitable
Adjustment presented by the Contractor.

The Contractor's Request for Equitable Adjustment and ITD's rebuttal were presented to the Disputes
Review Board (ORB) on August 5, 2013, at the ITD office in Boise, ID.
Disputes Review Board members: Craig Storti, Chairman, Norman Anderson, and John Beyer.
1.4
Abbreviations
Ascorp, inc. dba Debco Construction, Inc.
Idaho Transportation Department
Disputes Review Board
Technical Expert
Differing Site Conditions
Request for Equitable Adjustment
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Debee or Contractor
ITD or State .
ORB or Board
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1.5

Questions for the Board

The Contractor has requested the Board to answer the following two questions. (Debco Post Hearing
Brief 8.20.13 p-14)
ORB Question #1: Is Debee entitled to compensation for delays and impacts resulting from design
changes, utility difficulty, differing site conditions, and interference from ITD?
Please note:
a. By "design changes" we intend to include not just changes motivated by defective plans and
specifications, but changes to the design whether or not the same was originally defective.
b. By 'utility interference" we intend to encompass the delays and interference from "utility
difficulty" occurring despite Debee's best efforts, as well as the installation of entirely new
utilities which were added to the original design.
c. By "differing site conditions", we intend to encompass not just the impact cost for added rock
excavation, but the impact cost of discovered subsurface utilities such as those identified
within page 3 of Exhibit 11, question #2.
d. By "interference from ITD" we intend to include delayed responses and the failure of ITD
contract administration to enable the contractor to keep pace with the aggressive project
schedule.
ORB Question #2: Is Debee entitled to compensation for such costs impacting operations both on and
off the critical path?

1.6
DRB Review of the Issues
In the following summaries of the Debee's and ITD's positions and rebuttals, some sections are copied
word for word from Position Papers and/or Post hearing briefs. Other sections have been
paraphrased. Some sections have been omitted. It is not the intent of the Board to recount in detail
ea~h and every argument advanced by the parties. Nevertheless, the Board has considered all of the
documents and contentions set forth prior to the hearings as well as the testimony and documents
provided during and after the hearing.

DRB Recommendations 9/24/2013
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2.0 ·

DEBCO QUESTION NO. 1

Question #1: Is Debco entitled to compensation for delays and impacts resulting from design
changes, utility difficulty, differing site conditions, and interference from lTD?
2.1

Design Changes

By "design changes" we intend to include not just changes motivated by defective plans and
specifications, but changes to the design whether or not the same was originally defective.
(Debco Post Hearing Brief 8.20.13, p-14)
2.1.1

Design Changes - Debco's Position

Debco Position Paper, 5.20.13, p-1 O
A pervasive design defect during the course of construction was that vertical roadway design
appeared to end at the limits of the construction, and did not accommodate the difference in
elevation between the limit of construction and the ROW line.
Specifically, the design slope of 4:1 from edge of the sidewalk to the edge of the ROW was
impossible to construct without leaving a vertical ledge (up or down) at the edge of the ROW. The
slope would not "catch" at 4:1.
This resulted in a need for "on the fly" design changes and direction, including for example, the
acquisition of ROW easements and changes to facilitate transitions from construction limits antj
ROW boundaries.
However, the design changes and ROW easements were not delivered "on the fly." In addition, and
as further explained in attachments, in several locations the plans and the ROW agreements did not
coincide.
b. ROW Exemplar.
As set out in Exhibits 11 B11 and "C" attached, details of pervasive such ROW conflicts are provided and
documented. An example is offered here as REA item #40, Driveway Re-Designs. sta. 38 to 45.
Debco notified ITD of REA item #40 on August 26, 2010, forewarning that there are problems at sta.
44+50 that "we are going to run in to" and that "we need to look at this and probably many other
locations like this to solve whatever we can ahead of time." ITD did not resolve the problems "ahead
of time."
In a typical example of the preceding explanation, approach driveways in these areas did not
transition vertically from the ROW. But this was not the only type of related design error.
The driveway at station 38+25 was not shown on the plans and a change was required to install the
same.
The driveway at 45+44 was designed and installed at thirty feet wide, but was required to be installed
at 38' to meet city code. Debco was directed to remove the approach and re-install the same at
greater width on October 19th •
DRB Recommendations 9/24/2013
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The driveway at sta. 43+75 was designed and constructed at 16' and it should have been 40': it was
removed and replaced under a directive of October 28th•
Direct cost to do the specific work was paid, but the cost of the interference and inefficiency of the
forgoing specific errors, and the ROW interference in general, has not been paid.
Debco Position Paper 5.20.13, p-12
In an attempt_to address pervasive design deficiencies, numerous project components were redesigned during construction. Such re-design obviously is compensable under the changes
clause, Standard Specification 104.03.
Debco Post Hearing Brief 8.20.13, p-1 O
ITD has acknowledged entitlement for design changes.
ITD correctly asserts that it acknowledged entitlement for design changes, but paid only for the
direct cost of such changes if the same impacted the critical oath. (Emphasis added by ORB)
Despite ITD protestations, this issue appears to be rather straightforward. Debco reserved the
right to claim impact costs, and asserts entitlement here to the cost of impacts to both to critical
path and non-critical path items. Moreover, ITD at one time promised payment of and budgeted
payment for the cost impacts of utility and design changes. (Emphasis added by ORB)

2.1.2

Design Changes - ITD's Position

ITD Position Paper 6.14.13, p-11
Re-Design During Construction Operations
30 of the 124 delay items were re-designs. Of these 30 items the majority were adjusting storm
sewer elevations to avoid conflicts with existing large diameter water lines and sewer lines. The
majority of the redesign revisions were minor (storm sewer grade adjustments or realignment,
adding manholes, providing a new station for the item prior to installation) and were resolved in a
timely manner,
Debee's Position Statement Indicates the following:

1.

In an attempt to address pervasive design deficiencies, numerous project components
were redesigned during construction. Such re-design obviously is compensable under the
changes clause, Standard Specification 104.03,"

Section 104.03 part 5 and 6 address this issue as follows:
5. If the alterations or changes in quantities significantly change the character of the work
under the contract, whether or not changed by any such different quantities or alterations,
an adjustment, excluding loss of anticipated profits, will be made to the contract. The
basis for the adjustment shall be agreed upon prior to the performance of the work. If a
basis cannot be agreed upon, then an adjustment will be made either for or against the
Contractor in such amount as the Engineer may determine to be fair and equitable or on a
force account basis as provided under Subsection 109.03.
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4

000233

6. If the alteration or changes in quantities do not significantly change the character of the
work to be performed under the contract, the altered work will be paid for as provided
elsewhere in the contract.
Thus, unless the re-design is a "significant change" to the character of the work under the contract
then the associated work is not eligible for an adjustment. However, it is eligible to be paid for as
provided elsewhere in the contract.
The requested equitable adjustments associated with re-design of the project include storm drain
redesign and alignment adjustments, approach adjustments, traffic island access adjustment, and
the Falls Ave West profile adjustment. Upon notification of conflicts or issues ITD researched,
coordinated, and developed adjustments as needed to address these issues. The issues were
prioritized based on their impact to the critical path items.
ITD Post Hearing Brief 8.20.2013, p-5
Design and Row Alterations
Changes in the design were addressed as change orders and compensated accordingly. To date
there are 38 change orders for this project totaling $1,574,027.43 and providing an additional 104
working days added to the Contract Time. Design changes were associated with storm drain
redesign and align111ent adjustments, approach adjustments, traffic island access adjustment, and
the Falls Ave West profile adjustment. The majority of the design revisions were minor (storm
sewer grade adjustments or realignment, adding manholes, adjusting locations prior to installation)
and were resolved in a timely mariner. Upon notification of conflicts or issues ITD researched,
coordinated, and developed adjustments as needed to address these issues. The issues were
prioritized based on their impact to the critical path items.
Other than the easements for the relocated storm sewer line and associated pond for the north
end of the project and additional right of way for the signal control cabinet at Falls Avenue, no
additional right-of-way was obtained on the project. The contract provided right-of-way and
temporary construction easements for the project work. For the installation of the 4:1 slopes, ITD,
as a courtesy, obtained Right of-Entry Agreements notifying the property owner of the impending
4:1 slope construction behind the sidewalk on their property within the temporary construction
easements.

2.1.3

Design Changes- DRB Discussion

Sections 104.02 and 104.03 define Variation in Quantities" and "Changes and Extra Work." Section
104.02 and 104.03 further define the conditions where the Contractor is entitled to submit a proposal
for an increase or decrease in the contract amount and/or increase or decrease in Contract time.
ITD's Post Hearing Brief, Page 1, first paragraph, states:
/TD acknowledges entitlement for the proven impacts and has compensated Debco for additional
contract time and associated costs through change orders, force account, and quantity overruns.

Ther~fore, -the Board finds that there is entitlement for additional contract time, and related impact
costs to the unchanged work resulting from Change Orders and Force Account directed by ITD and as
provided in Sections 104.02 and 104.03, including the "Design changes (that) were associated with
ORB Recommendations 9/24/2013
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storin drain redesign and alignment adjustments, approach adjustments, traffic island access
adjustment, and the Falls Ave West profile adjustment" as noted In ITD's Post Hearing Brief 8.20.2013
page-5, penultimate paragraph.
ITD Position Paper 6.14.13, p-12, first full paragraph, states that " ... unless the re-design is a
"significant change" to the character of the work under the contract then the associated work is not
eligible for an adjustment."
While this statement is correct, if the Engineer delayed "all or any portion of the work" while performing
redesign, then there is entitlement for increased time and/or added costs as provided in Section
105.01, subparagraph 2 and 3.
2. If the performance of all or any portion of the work is suspended or delayed by the Engineer
for an unreasonable period of time (not originally anticipated, customary, or inherent to the
construction industry) and the Contractor believes that additional compensation and/or
contract time is due as a result of such suspension or delay, the Contractor shall submit to
the Engineer in writing a request for adjustment within seven calendar days of receipt of
the notice to resume work. The request shall set forth the reasons and support for such
. adjustment. (Emphasis added by ORB)
3. Upon receipt, the Engineer will evaluate the Contractor's request. If the Engineer agrees
that the cost and/or time required for the performance of the contract has increased as a
result of such suspension and the suspension was caused by conditions beyond the
control of and not the fault of the Contractor, its suppliers, or subcontractors at any
approved tier, and not caused by weather, the Engineer will make an adjustment and
modify the contract in writing accordingly. The Engineer will notify the Contractor of the
determination whether or not an adjustment of the contract is warranted. (Emphasis added
byDRB)
Therefore, the Board finds that if the Engineer suspended or delayed any portion of th_e work, there is
entitlement for additional compensation and/or contract time for the changed and/or unchanged work.
This would include the issues that ITD classified as not being a "significant change", provided that the
Contractor can demonstrate the related additional compensation and/or contract time and the
Contractor has met the other requirements on the Contract.
As such, there may be additional time, and related impact costs that flow from the changed ROW
issues, changed work, 4:1 slopes, ·grade changes, approaches, as well as other issues.

2.2

Utility Interference

By 'utility interference" we intend to encompass the delays and interference from "utility difficulty"
occurring despite Debco's best efforts, as well as the installation of entirely new utilities which
were added to the original design. (Debco Post Hearing Brief 8.20. 13 p-14)
Debee's Position
Debco asserts that despite its best efforts, this project was afflicted with a high level of utility conflicts.
Those conflicts delayed and disrupted Debco's work resulting in added time and expense to perform
ORB Recommendations 9/24/2013
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the work. The majority of the Issues stem from the coordination of new or unknown utilities, and the
time required fQr the design changes that resulted from the unknown utility conflicts.
Further, Debco asserts that ITD is responsible for making the necessary arrangements with the utility
companies for the removal and relocation of any unknown utility facilities.
ITD's Position
ITD has acknowledged entitlement for the proven impacts and has compensated Debco for additional
contract time and associated costs through change orders, force account, and quantity overruns.
Debco is contractually obligated to address utility coordination and utility conflicts, and make arrangements with the utility owner for the relocation or adjustment for all known and unknown utilities.
Debco is not entitled to compensation for impacts associated with the utilities.

2.2.1

Utility lnterterence Responsibility for Utility Coordination. Debco Was "Proactive" In
Utility Coordination

2.2.1.1 Utility Interference Responsibility for Utility Coordination. Debco Was "Proactive" In
Utility Coordination - Debco Position

Debco Position Paper 5.20.13, pages 5-7
Project Special Provision 105.07 (Sheet 11) contemplates that some utilities will be removed
before and some after construction begins, and another Special Provision (Sheet 10A) requires
the contractor to designate a representative to communicate with the utility and the engineer and,
to coordinate any change orders.
Standard Specification 105.07 addresses the respective obligations of each party regarding
utilities. The Contractor is to:
I.

Coordinate with utilities.

II.

Provide sufficient time in his schedule to relocate utilities.

Ill.

Notify utilities of need to schedule and perform work and to locate utilities.

IV.

Cooperate. (Emphasis original)

As to ITD, if a delay occurs by reason of utilities which are not show on the plans, then ITD is to
make arrangements to relocate or adjust the facility. The Contractor does not have the ability to
contract with and compensate the utility for relocation work. (Emphasis original)
We agree that if utility delays occur as a result of the Contractor's failure to communicate,
coordinate, and schedule... " then the delays are not compensable. However, Debco was found to
be •... proactive and identified as many utility conflicts in advance as possible. MKL Report, Exhibit
D. page 72. Further, "Debee's efforts to mitigate delays and disruptions were admirable ... " Id At
73. Finally, even ITD agreed that the contractor was pretty good in communicating with utilities.
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If Debco acted properly, the contract requires compensation. See Standard Specification 105.07.
If a delay occurs by reason of utilities not shown on the plans, the matter is to be compen~ated as
a change under 104.03. Id. at page 29. If delays occur "... as a res.ult of the failure of the utility
facility to remove, relocate or adjust utility facilities within specified times ... " then a time
adjustment is appropriate. Id. And generally, If a loss occurs ·... which could not have been
avoided by the judicious handling of its forces ... " an adjustment will be made to the· contract. Id.
It is similarly worthy of note that contractual limitations on recovery of costs are ineffective to bar
· recovery for risks which Debco did not agree to assume. See, e.g. Grant Construction Co. v.
Burns., 92 Idaho 408 (1968); [Recovery allowed for ITD failure to make timely arrangements with
utilizes for relocation].
--End of Citation-Debco asserts that it did perform the coordination in compliance with the Contract and Debco did
judiciously handle its forces and equipment. However, Debee was not able to avoid the losses that it
incurred.
Debco Position Paper 5.20.13, p-8
Finding and Opinion of Independent Technical Evaluation.
ITD and Debco engaged MKL, Associates, LLC (the "TE") to perform an independent technical
' review of the project under Standard Specification 105.19. The independent review was recently
: completed.
Among other things, the TE concluded that: "This project was afflicted with what MKL would
classify as a severe level of utility conflicts and design changes. In July, 2010, for example, issues
arose at the rate of more than one per work day. Twenty-nine separate issues developed in July,
2010. Even during months when fewer issues arose, numerous unresolved issues from previous
· months continued to create havoc on the orderly sequencing and completion of the work.
Unresolved issues were major impedances to timely completion of the project." (Emphasis
original) (See Page 72 of the TE report, a copy of whjch is attached as Ex~ibit "D")
And further: "The lack of design coordination between the new utilities and the existing utilities was
a continuous problem, on every phase of the project. It is MKL's opinion, based on review of the
project records and other evidence reviewed, that the responsibility tor this issue rests with the
design Engineer of Record. It appears that Debco was proactive and identified as many conflicts
in advance as was possible. Although most utility conflicts were secondary drivers of delay to a
few major issues, dealing with the utility conflicts was a constant disruption throughout the
project." (Exhibit "D", Page 72).
Debco Post Hearing Brief 8.20.13, p-2
Debco was "proactive" in utility coordination.
ITD has been known to comment that Debco did a pretty good job of utility coordination. ITD has
not rebutted the conclusion of the independent TE that "... Debco was proactive in addressing as
many conflicts in advance as was possible .... [but] dealing with utility conflicts was a constant
disruption throughout the project." ITD has not rebutted the findings of the TE that Debco's
attempts to mitigate delays and disruptions were "admirable", but "... often squandered by other
problems on the project for which Debco was not responsible."

ORB Recommendations 9/24/2013

8

000237

Had ITD (which had the leverage of a contractual relationship with utilities) made "arrangements"
with said utilities, it would have m!!ide a huge difference.
The crux of the entire matter is that Debee did all they could, and did a good (job), and
nonetheless sustained a loss.
Debee Post Hearing Brief 8.20.13, p-4
Despite coordination, Debee sustained a loss it could not have avoided by reason of utility
difficulty. If Debee sustained a loss it could not avoid by judicious handling of forces, it is entitled to
compensation under 105.07.

2.2.1.2 Responsibility for Utility Coordination -iTD Position

ITD Position Paper, 6.14.13, p 6-7
Utility Interference: Utility relocations, removals and adjustments were anticipated on the project.
Section 105.07 in the Special Provisions indicates that utilities will be adjusted during the
construction of the project. The Special Provisions also require Debee to provide a Utility
Coordinator for the project. The contract documents clearly show that utilities would be
encountered on the project and that Debee would be responsible to coordinate with the utilities
regarding the utility work within the project. If delays occur then Debee is to show that the
construction work was actually delayed by the utility, that they did everything to minimize the
delay, and that a loss occurred as a result. Contrary to Debee's statement, as the responsible
agent Debee assumes the risk that comes with the utility coordination and utility work. Debc~
accepted the responsibility and associated risk when they signed the Contract.
Section 105.07 Utility Facilities in conjunction with the Section 105.07 Special Provision and
the Utility Coordinator Provided by the Contractor requirement in the Contractor Notes address
the requirements associated with the utilities in the project. It is apparent that utility removals,
relocations, and adjustments were anticipated on this project based on the requirement for a
Utility Coordinator, the number of utilities and activities shown in the utility plans, and the
number of utilities listed in the special provisions.
Section 105.07 lines 23 to 27 address Debee's responsibility in coordinating relocation of utilities
as follows, "If a utility facility is encountered and is not shown on the plans or mentioned in the
special provisions as requiring relocation or adjustment, but must be relocated or adjusted to
permit prosecution of the work, the Contractor shall immediately notify the Engineer so
arrangements to relocate or adjust the utility facility can be made with the utility owner." The Utility
Coordinator Specification which overrides the specifications states the Utility Coordinator is to
"Coordinate with Utilities and Engineer to resolve all utility conflicts and for any needed Utility
Change Orders." Thus if there is a utility conflict or a utility facility not shown on the plans or
mentioned in the Special Provisions that is to be relocated or adjusted then the Utility Coordinator
Is to coordinate the resolution of the conflict. On a regular basis Debee would immediately contact
the utility when a conflict was encountered and coordinate the relocation or adjustment as required
above. Only on occasions where the utility relocation or adjustment was not feasible was the
Engineer contacted to provide redesign to avoid the utility conflict. Thus it is Debee's responsibility
to coordinate and make arrangements in addressing utility conflicts.
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Debco introduced the Grant Construction v. Burns court case as part o.f the ORB Position
Statement and in the ORB presentation to support their stand that ITD is responsible for utility
relocation coordination. This case dated July 25, 1968 is more than 45 years old and does not
reflect the contract structure evident in the Washington St. N., Twin Falls contract. While general
legal principles are noted, the case is not determinative of the present dispute because the
contract between the parties is significantly different (i.e., Grant focuses on the Department's
obligation to coordinate and schedule utility relocation, while it's actually Debco that is
contractually obligated in the present situation). The Grant case does not preempt the present
allocation of contract responsibilities.
ITD Position Paper, 6.14.13, pages 8-9
Of the 124 individual impacts, 54 were associated with utilities. As previously indicated there is no
compensation associated with the utility impacts unless it is unknown and the associated work is
performed by Debco. Following is Debee's Position Statement regarding risk. (Emphasis added by
ORB)

1.

"It is similarly worthy of note that contractual limitations on recovery of costs are
ineffective to bar recovery for risks which Debco did not agree to assume, See, e. g.
Grant Construction Co. v Burns., 92 Idaho 408 (1968); [Recovery allowed for /TD
failure to make timely arrangements with utilizes for relocation]."

Contract Law addresses this issue with utility relocation activities, The 2004 Selected
Studies in Transportation Law, Volume 1, Construction Contract Law, page 5-29:

"The rule that an owner is not vicariously liable for its various contractors applies to
utility relocation work. Generally, an owner does not owe a duty to its prime
contractor to ensure timely relocation of utilities while the prime is performing its
contract."
This is further explained in the case White Oak Corporation v. Department of Transportation. 217
Conn, 281 where the Contractor was allowed excusable delay for utility relocation impacts but not
allowed compensation based on the utility relocation impacts. (Emphasis added by ORB)

2.2.1.3 Responsibility For Utility Coordination - DRB Discussion
The Contract Special Provision provides:
The Contractor shall provide an individual whose primary responsibility is to coordinate project
activities with each Utility Company and the Railroad Company that affect utility facilities or railroad
property. This individual shall be readily available by telephone whenever there are activities
on the project by the Contractor, Subcontractor, lower-tier subcontractor, Utility Company, or
Railroad Company. (Section 105.07, 4th paragraph)
The Contractor does not deny its responsibility for utility coordination.
ITD questions Debee's level of coordination. !TD questions if there was sufficient time in Debee's
schedule to allow the utilities to perform Its work. ITD questions if Debco provided timely notice to the
utilities to perform their work.
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Debco asserts that it met the coordination requirements and Debco judiciously handled its forces to
avoid a utility delay.
In responding to this issue, the Board gives great weight to the opinion of the Technical Expert. The
TE was jointly hired by Debco and ITD to evaluate the delays and disruptions and spent many hours
reviewing the contact records as well as reviewing a draft report with the parties. The TE provides the
following findings and opinions in its report.
MKL Final Report 3.03.13, p-72
4. The lack of design coordination between the new utilities and the existing utilities was a
continuous problem on every phase of the project. It is MKL's opinion, based on review of the
project records and other evidence reviewed, that the responsibility for this issue rests with the
design Engineer of Record. It appears that Debco was proactive and identified as many conflicts
in advance as was possible. Although most utility conflicts were secondary drivers of delay to a
few major issues, dealing with the utility conflicts was a constant disruption throughout the project.
(Emphasis added by DRB)
ITD Position Paper 6.14.13, p-1 0
The TE Report provided evaluation and schedule analysis using window analysis. For the month
of July (W02) the TE Report identifies no less than 29 separate issues yet the Report also
indicates Debee was able to improve the contract schedule at the same time that these disruptive
issues occurred. The TE report detailed description for work performed in July 2010 as follows:

"Mitigation of Delay: Despite no fess than 29 separate and highly disruptive issues that
developed during this period, Debco was able to gain time on the Phase 1, 2 schedule by
prosecuting Phase 2 work concurrently with Phase 1.
This comment supports Debee's position that it judiciously handled its forces to avoid a utility delay, at
least for July 2010.
While the TE report doesn't directly state that Debee met the coordination requirements, or that Debee
judiciously handled its forces to avoid a utility delay, it does provide a perspective from a neutral that
was hired to evaluate the delays and assign responsibility for those delays.
The Board finds that ITD has not demonstrated that Debco was not in substantial compliance with the
coordination requirements of the Contract. Further, the Board finds that ITD has not demonstrated
that Debco did not judiciously handle its forces to minimize utility delays.
If ITD can provide evidence that Debee did not provide adequate time in its schedule to allow the utility
to remove or relocate Its facilities, or if ITD can demonstrate that Debee did not judiciously handle its
forces to mitigate potential delays that can be part of ITD's schedule delay analysis when the quantum
issue is heard. Both days of delay and cost are quantum issues. ·
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2.2.2

Responsibility for Making Arrangements for Unknown Utilities

2.2.2.1 Responsibility for Making Arrangements for Unknown Utilities - Debco Position

Debco asserts that when new or unknown utility facilities were encountered, it was the Engineer's
responsibility to make ~rrangements to relocate or adjust the utility facility with the utility owner.
Debco asserts that ITD failed to make those arrangements with the utility owner to relocate or adjust the
utility facility as required in Section '105.07.
If a utility facility is encountered and is not shown on the plans or mentioned in the special provisions
as requiring relocation or adjustment, but must be relocated or adjusted to permit prosecution of the
work, the Contractor shall immediately notify the Engineer so arrangements to relocate or adjust the utility
facility can be made with the utility owner. This work will be performed either by others at no cost to the
Contractor, or shall be performed by the Contractor and will be paid for as extra work as provided in
Subsection '104.03. (Emphasis added)
Debco Post Hearing Brief 8.20.'13, p-4, last paragraph
.... IT D's denial of any responsibility to engage utilities is evidence here of the extent to which ITD
did engage utilities to make arrangements on this project. ITD is simply wrong to deny any
requirement to assist in utility relocation. If utility facilities not specified for relocation must In fact
be relocated or adjusted, the standard specification requires the Contractor to notify the
"Engineer'', so that the Engineer might make "arrangements" with "utility owners. The requirement
that the Contractor provide a utility coordinator does not enable the utility coordinator to contract
with the utilities, or to enforce the contract.

2.2.2.2 Responsibility for Making Arrangements for Unknown Utilities - ITD Position

!TD asserts that the Contractor is to make all arrangements to accommodate all unknown utilities.
ITD Post Hearing Brief 8.20.'13, p-4, States:
Section '105.07 lines 23 to 27 address Debee's responsibility in coordinating relocation of
utilities as follows, ~If a utility facility is encountered and is not shown on the plans or
mentioned in the special provisions as requiring relocation or adjustment, but must be
relocated or adjusted to permit prosecution of the work, the Contractor shall immediately notify
the Engineer so arrangements to relocate or adjust the utility facility can be made with the
utility owner." The Utility Coordinator Specification which overrides the specifications states
the Utility Coordinator is to "Coordinate with Utilities and Engineer to resolve all utility conflicts
and for any needed Utility Change Orders." Thus if there is a utility conflict or a utility facility
not shown on the plans or mentioned in the Special Provisions that is to be relocated or
adjusted then the Utility Coordinator is to coordinate the resolution of the conflict. On a regular
basis Debco would immediately contact the utility when a conflict was encountered and
coordinate the relocation or adjustment as required above. Only on occasions where the utility
relocation or adjustment was not feasible was the Engineer contacted to provide redesign to
avoid the utility conflict. Thus it is Debco's responsibility to coordinate and make arrangements
in addressing utility conflicts. (Emphasis added by ORB)
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2.2.2.3 Responsibility For Making Arrangements For New Or Unknown Utilities - DRB
Discussion

ITD Post Hearing Brief 8.20.2013, p-4, second paragraph, states:
Section 105.07 lines 23 to 27 address Debco's responsibility in coordinating relocation of
utilities as follows, "If a utility facility Is encountered and is not shown on the plans or mentioned in
the special provisions as requiring relocation or adjustment, but must be relocated or adjusted to
permit prosecution of the work, the Contractor shall immediately notify the Engineer so
arrangements to relocate or adjust the utility facility can be made with the utility owner."
The Utility Coordinator Specification which overrides the specifications states the Utility
Coordinator is to "Coordinate with Utilities and Engineer to resolve all utility conflicts and for any
needed Utility Change Orders." Thus if there is a utility conflict or a utility facility not shown on the
plans or mentioned in the Special Provisions that is to be relocated or adjusted then the Utility
Coordinator is to coordinate the resolution of the conflict. (Emphasis added)
The Board agrees with ITD that if a utility facility is encountered and it is not shown on the plans or
mentioned in the special provisions, the Contractor's Utility Coordinator is required to "Coordinate with
Utilities and Engineer to resolve all utility conflict and for any needed Utility Change Orders."
However, Section 105.07 does not require the Contractor's Utility Coordinator to make the
arrangements with the utility owner to relocate or adjust the utility facility. Further, there isn't anything
in th:3 Utility Coordinator special provision that states or implies that the Utility Coordinator is to make
arrangements with the utility owner to relocate or adjust the utilities that are not shown on the plans or
mentioned in the special provisions as requiring relocation or adjustment.
The "Utility Coordinator'' Special Provision does not override or eliminate the section of 105.07 which
state:is that the Contractor is to "immediately notify the Engineer so arrangements to relocate or adjust
the utility facility can be made with the utility owner." A Special Provision does have a higher status
than a Standard Specification when they are in conflict. However, in this case, the Special Provision
and the Standard Specification are not in conflict. The Special Provision and the Standard
Specification both apply to this issue.
Therefore, if a utility facility is encountered and is not shown on the plans or mentioned in the special
provisions as requiring relocation or adjustment, but must be relocated or adjusted to permit
prosecution of the work, the Contractor shall immediately notify the Engineer so that the Engineer can
make arrangements to relocate or adjust the utility facility can be made with the utility owner.
It is the Engineer that makes arrangements with the utility to relocate or adjust the utility facility.
However, the Contractor must still coordinate with the Utilities and the Engineer to resolve all utility
conflict and for any needed Utility Change Orders.
The ORB finds that if a utility facility Is encountered and is not shown on the plans or mentioned in the
special provisions as requiring relocation or adjustment, but must be relocated or adjusted to permit
prosecution of the work:
-The Contractor shall immediately notify the Engineer to make arrangements with the utility owner.
-The Engineer makes arrangements with the utility owner for relocation or adjustment.
-The Contractor coordinates with Utilities and Engineer to resolve all utility conflict and for any
needed Utility Change Orders.
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2.2.3

Listed Utilities

2.2.3.1 Listed Utilities - Debco Position

From Debee's 8.05.13 Power Point Presentation: #22:
ITD's Position Paper, Page 7, states "For this project the utility facilities were listed in the special
provision. Thus, there were no unknown utility facilities encountered."
Oebco Rebuts:
The only "utility facility'' added in the special provisions is Quest, southbound lanes.
At the hearing, Debco verbally argued that the list of utility owners and contacts is not a list of utility
features on the project. Debco argues that ITD is unreasonable when they assert that any utility
feature that is the property of a listed owner is considered as a "known" facility even if it is not shown
on the plans or elsewhere in the special provisions.
From Debee's 8.05.13 Power Point Presentation #23:
A "utility facility" is not a "utility owner".
From Debee's 8.05.13 Power Point Presentation #24:
But numerous "utility facilities on site did require relocation or adjustment
and were not "shown on the plans as requiring relocation or adjustment.. "

2.2.3.2 Listed Utilities - ITD Position

ITD Post Hearing Brief 8.20.2013, p-4, 1st full paragraph asserts:
Section 105.07 of the Special Provisions lists the Utility Facilities known to be on the project and
provides contact information for coordinating the utility work and utility conflicts. Lines 45 to 53 of
this special provision indicate the anticipated utility work schedule associated with these utility
facilities. It is apparent that utility work was anticipated to occur during the construction
operations.
ITD Position Paper 6.14.13, p-7
Debco makes the following proclamation regarding reimbursement for utility impacts in their
Proposal Statement:

"ff a delay occurs by reason of utilities not shown on the plans, the matter is to be
compensated as a change under 104.03"
This statement is not correct and is not consistent with the specification. Section 105.07 clearly
identifies that the only time Debco is eligible for reimbursement for an unknown utility is when
Debco performs the relocation or adjustment work. For this project all of the utility facilities were
listed in the special provision. Thus there were no unknown utility facilities encountered. Following
is the portion of section 105.07 addressing this topic:
If a utility facility is encountered and is not shown on the plans or mentioned in the special
provisions as requiring relocation or adjustment, but must be relocated or adjusted to
permit prosecution of the work, the Contractor shall immediately notify the Engineer so
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arrangements to relocate or adjust the utility facility can be made with the utility owner.
This work will be pertormed either by others at no cost to the Contractor, or shall be
pertormed by the Contractor and will be paid for as extra work as provided in Subsection
104.03.

2.2.3.3 Listed Utilities- DRB Discussion

ITD Position Paper 6.14.13, p-7, 4th full paragraph, states:
... Section 105.07 clearly identifies that the only time Debee Is eligible for reimbursement for an
unknown utility is when Debco pertorms the relocation or adjustment work. For this project all of
the utility facilities were listed in the special provision. Thus there were no unknown utility facilities
encountered.
At the hearing, ITD also stated that if a Utility is listed in Special Provision, Subsection 105.07 - Utility
Facilities, then any utility feature belonging to a listed utility company is presumed to be a known utility
feature, even if that utility feature is not shown on the plans or elsewhere in the Special Provisions.
The ORB believes this is an overly broad interpretation of the Contract.
Section 105.07 of the Special Provisions, lines 2-44, is only a listing of the utility companies known to
be on the project and provides contact information for coordinating the utility work and utility conflicts.
Lines 45 to 53 of this special provision indicate the anticipated utility work and anticipated schedules
for the relocation associated with these utility facilities. The utility work listed on lines 45 to 53 should
have been anticipated by the Contractor and is not an unknown utility facility.
The ORB finds that lines 2 to 44 of the Special provision do not list "utility facilities". The list Is the
name of the utility owners and contacts. That is not the same as the facility. The facility is the
physical structures and features owned by the utility owner. Lines 45 to 53 of the Special Provision
lists both anticipated utility relocation work and anticipated schedules for relocation work by the utility
companies.

2.2.4

Payment for lmpaci of Unknown Utilities

2.2.4.1 Payment for Impact of Unknown Utilities -Debco Position

Debco Position Paper 5.20.13, p-6
If Debco acted properly, the contract requires compensation. See Standard Specification Section
105.07. If a delay occurs by reason of utilities not shown on the plans, the matter is to be
compensated as a change under 104.03. Id. at page 29. If delays occur" ... as a result of the failure
of the utility facility to remove, relocate or adjust utility facilities within specified times ... " then a time
adjustment is appropriate. Id. And generally, if a loss occurs ·...which could not have been avoided
by the judicious handling of its forces ... " an adjustment will be made to the contract. Id.
It is similarly worthy of note that contractual limitations on recovery of costs are ineffective to bar
recovery for risks which Debco did not agree to assume. See, e.g. Grant Construction Co. v.
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Burns., 92 Idaho 408 (1968); [R~covery allowed for ITD failure to make timely arrangements with

utilizes for relocation].
Debco asserts that it did perform the coordination in compliance with the Contract and Debco did
judiciously handle its forces and equipment. However, Debco was not able to avoid the losses that it
incurred.

2.2.4.2 Payment for Impact of Unknown Utilities -ITD Position

ITD Position Paper 6.14.13, p-7
Debco makes the following proclamation regarding reimbursement for utility impacts in their
Proposal Statement:
"If a delay occurs by reason of utilities not shown on the plans, the matter is to be
compensated as a change under 104.03"
This statement is not correct and Is not consistent with the specification. Section 105.07 clearly
identifies that the only time Debee is eligible for reimbursement for an unknown utility is when
De~co performs the relocation or adjustment work. For this project all of the utility facilities were
listed in the special provision. Thus there were no unknown utility facilities encountered. Following
is the portion of section 105.07 addressing this topic:
If a utility facility is encountered and is not shown on the plans or mentioned In the special
provisions as requiring relocation or adjustment, but must be relocated or adjusted to
permit prosecution of the work, the Contractor shall immediately notify the Engineer so
arrangements to relocate or adjust the utility facility can be made with the utility owner.
This work will be performed either by others at no cost to the Contractor, or shall be
performed by the Contractor and will be paid for as extra work as provided in Subsection
104.03.

2.2.4.3 Payment for lmpaci: of Unknown Utilities- DRB Discussion

ITD Position Paper 6.14.13, p-7
Debco makes the following proclamation regarding reimbursement for utility impacts in their
Proposal Statement:

"If a delay occurs by reason of utilities not shown on the plans, the matter ls to be
compensated as a change under 104.03"
This statement is not correct and is not consistent with the specification. Section 105.07 clearly
identifies that the only time Debco is eligible for reimbursement for an unknown utility is when
Debco performs the relocation or adjustment work. (Emphasis added by DRB)
ITD made this assertion based on based in the fourth paragraph of Section 105.07 regarding unknown
utilities.
If a utility facility is encountered and is not shown on the plans or mentioned in the special
provisions as requiring relocation or adjustment, but must be relocated or adjusted to permit
prosecution of the work, the Contractor shall immediately notify the Engineer so arrangements to
DRB Recommendations 9/24/2013

16

000245

relocate or adjust the utility facility can be made with the utility owner. This work will be performed
either by others at no cost to the Contractor, or shall be pertormed by the Contractor and will be
paid for as extra work as provided in Subsection 104.03. (Emphasis added by ORB)
ITD has interpreted the term "this work" to include any time or costs incurred by the Contractor when
the unknown utility is relocated or adjusted by the utility owner. This interpretation of the Contract is
too narrow.
By definition, this is a utility relocation or adjustment that was not shown on the plans or mentioned in
the special provisions. The Contractor could not plan for or coordinate the relocation work until after
the unknown utility was discovered. While the Contractor must now coordinate the utility relocation or
adjustment work, and must adjust the Contractor's work to minimize the impact of the unknown utility,
the Contractor is still entitled to a contract adjustment as provided elsewhere in Section 105.07.
The ORB finds that where the Contractor could not anticipate an unknown utility relocation, and if "the
Contractor has sustained a loss which could not have been avoided by the judicious handling of
forces, equipment and plant, an adjustment, excluding loss of anticipated profit," should be made to
the contract.

2.2.5

Project Utilities Were Not Removed or Relocated as Specified by Either Party

2.2.5.1 Project Utilities Were Not Removed· or Relocated as Specified by Either Party- Debco
Position

Debco Post Hearing Brief 8.20.13, p-5
"If performance of the Contractor's work is delayed as a result of the failure of the utility facility to
remove, relocate or adjust utility facilities within the specified times, a time adjustment will be
granted .... " Standard Specification 105.07.
Debco asserts that it specified reasonable times for the utility to be removed and ITD asserts that
no times were specified in its contract for utility removal. This argument too is perhaps
unnecessary, because utility relocations did not occur either within Debco's specified times, or
within the time necessary to allow completion within the 140-day deadline specified by /TD.
Oebco has entitlement under the specification.

2.2.5.2 Project Utilities Were Not Removed or Relocated as Specified
Position

by Either Party - rm

/TD Position Paper, 6. 14. 13, p- 7
The Section 105.07 Special Provision identifies the known utilities within the project and the
anticipated work schedules for the project. The special provisions indicate utilities would be
relocated by the owner during c~:mstruction operations. There are no specified times for utility
facilities to remove, relocate, or adjust utility facilities identified in the special prbvisions or utility
agreements. It is Debco's responsibility to coordinate with the utilities and provide sufficient time
and notification for the utilities to perform their work.
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/TD Position Paper 6.14.13, p-9
Debco is required to provide adequate time for utility relocations as stated in Section 105.07.

The Contractor shall coordinate project operations, including subcontractors, with the
owners of utilities identified on the plans and special provisions, and owners of any
unidentified utilities found during construction. The Contractor's coordination of project
operations shall include:
1. Coordinating when and providing sufficient time in the schedule as required for
each utility owner to perform their work.
2. Sufficient prior notification of when utilities need to schedule and perform their work
as required by each utility owner.
3. Notification of the utility owners, in accordance with Title 55, Chapter 22, Idaho
Code.

2.2.5.3 Prniect Utilities Were Not Removed or Relocated as Specified by Either Party- ORB
Discussion

The ORB understands Debee's position as:
o
The Contract does not specify times limits for the utilities to relocate or adjust its facilities.
o
Debco specified reasonable times for the utilities to relocate or adjust its facilities.
o
However, the utilities did not relocate or adjust its facilities within the reasonable times
specified by Debee.
Therefore, Debco is entitled to a contract adjustment.
Additionally, the utilities did not get their facilities relocated or adjusted within the 140 working days
time limit established by ITD.
There are no specified times for utility facilities to remove, relocate, or adjust utility facilities identified
in the special provisions or utility agreements. It is Debee's responsibility to coordinate with the utilities
and provide sufficient time and notification for the utilities to perform their work.
The ORB believes these issues are discussed elsewhere in this report and there would be no benefit
in restating those discussions.

2.2.6

Project Utilities Were Not Removed or Relocated Within a Reasonable Time

2.2.6.1 Project Utilities Were Not Removed or Relocated Within a Reasonable Time - Debco
Position

Debee Post Hearing Brief 8.20.13, p-6
Even if one accepts ITDs' argument that no contract time was specified for utility removal, the law
would nonetheless impose a reasonable time. Curzon v. Wells Cargo. Inc.• 86 Idaho 38, 43
(1963}. The "reasonable time" imposed would be determined by the subject matter of the contract,
. the situation of the.parties, and the circumstances attending performance. Id. One might
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reasonably obseive that the situation of the parties and the circumstances attending performance
would include the 140-day contract completion deadline. Utilities not removed, relocated or
adjusted within sufficient time to reasonably allow completion within the contract-deadline, could
not be deemed to have been removed within a reasonable time.
Debco is entitled to relief because utility relocation and adjustment were not performed within a
reasonable time.
The "reasonable time" logic was indirectly accepted by ITD. In response to Mr. Simpsons'
question, Mr. Stacey acknowledged that the failure of a utility to relocate or adjust within 4 years
would be compensable, because 4 years would not be a reasonable time. Nor would removal in
139 work days be a reasonable time. The failure to relocate or adjust so as to reasonably
accommodate contract deadlines is similarly unreasonable and Debco is entitled to compensation
on this basis as well.

2.2.6.2 Proiect Utilities Were Not Removed or Relocated Within a Reasonable Time. - .tTD
Position

/TD Position Paper, 6.14.13, page 7
The Section 105.07 Special Provision identifies the known utilities within the project and the
anticipated work schedules for the project. The special provisions indicate utilities would be
relocated by the owner during construction operations. There are no specified times for utility
facilities to remove, relocate, or adjust utility facilities identified in the special provisions or utility
agreements. It is Debee's responsibility to coordinate with the utilities and provide sufficient time
and notification for the utilities to perform their work.

Based on the Special Provision requiring a dedicated Utility Coordinator it is apparent that utilities
were anticipated to be an issue requiring dedicated attention. As indicated in the contract Debco is
responsible for the coordination of utility activities within the project. Upon signing the contract and
per section 104.01 Debco committed to:
provide for the construction and completion in every detail of the work described.
The Contractor shall furnish all labor, materials, equipment. tools, transportation
and supplies required to complete the work in accordance with the plans,
specifications and terms of the contract.

2.2.6.3 Project Utilities Were Not Removed or Relocated Within a Reasonable Time. - DAB
Discussion

ITD asserts that because there are no specified times for utility facilities to remove, relocate, or adjust
utility facilities in the Contract. Debco must coordinate with the utilities to establish a time for the utility
to relocate or adjust its facilities. ITD also questions if Debco specified adequate time in its schedule
for the utilities to their relocation work. ITD further asserts that Debco did not even specify a time for
some of the utility relocation work.
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ITO asserts that because there was no specified time in the Contract for the utilities to be removed or
relocated, the Owner does not owe a duty to its prime contractor to ensure timely relocation of utilities
while the prime is performing its contract. (ITD Post Hearing Brief 8.20.13, p-5)
Debco argues that when there is no time specified In the contract then the reasonable rule applies.
Even if one accepts ITDs' argument that no contract time was specified for utility removal, the law
would nonetheless impose a reasonable time. Curzon v. Wells Cargo, Inc., 86 Idaho 38, 43 (1963).
The "reasonable time" imposed would be determined by the subject matter of the contract, the
situation of the parties, and the circumstances attending performance. (Debco Post Hearing Brief
8.20.13, p-6}
The ORB agrees with Debco that when the contract does not specify a time for performance of any
task, "it shall be performed within a reasonable time as determined by the subject matter of the
contract, the situation of the parties, and the circumstances attending performance."
The "reasonable time" would be determined based on the issue or event, the situation of the parties,
and the circumstances attending performance.
The parties will have to make its reasonable time arguments as part of the hearing on quantum.

2.2.7

"Severe" Utility Conflicts and Design Changes Were Not Contemplated

2.2.7.1 "Severe" Utility Conflicts and Design Changes Were Not Contemplated - Debco
Position

Oebco Post Hearing Brief 8.20.13, p-7
As established by Grant Construction notwithstanding any contract clause to the contrary, Debee
is entitled to compensation for delays beyond the contemplation of the parties.
It is fair to observe that neither ITD nor Debee contemplated utility difficulty so severe as to
prevent completion within the original scheduled time.

2.2.7.2 "Severe" Utility Conflicts and Design Changes Were Not Contemplated- !TIO Position

ITD Post Hearing Brief 8.20.13, p-1
Utilities - The Contract requires Debee to locate the utilities within the project, coordinate the
utility work on the project, and provide a Utility Coordinator to coordinate and resolve all utility
conflict. It is Debee's responsibility to provide sufficient time for the Utility Work, provide
sufficient notification for utilities to perform their work, and to minimize the delay. Debco is
contractually obligated to coordinate the utility work with their schedule and address utility
conflicts. Therefore, Debco is not entitled to compensation for impacts associated with the
utilities.
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2.2.7.3 "Severe" Utility Conflicts and Design Changes Were Not Contemplated- ORB
Discussion

ITD Post Hearing Brief 8.20.13, p-1
Utilities - The Contract requires Debco to locate the utilities within the project, coordinate the utility
work on the project, and provide a Utility Coordinator to coordinate and resolve all utility conflict. It
is Debco's responsibility to provide sufficient time for the Utility Work, provide sufficient notification
for utilities to perform their work, and to minimize the delay. Debco is contractually obligated to
coordinate the utility work with their schedule and address utility conflicts. Therefore, Debco is not
entitled to compensation for impacts associated with the utilities.
The Contract does require Debco to locate the utilities within the project, coordinate the utility work,
and provide a Utility Coordinator to coordinate and resolve all utility confli(?t. However, this does not
mean that Debco is not entitled to compensation for impacts associated with the utilities. The
coordination is Intended to minimize the delays and impacts. There may still be unavoidable delays.
The ORB finds that the Utility Coordinator is required to coordinate and resolve all utility conflict, and,
the Contractor is required to avoid conflict by the judicious handling of forces, equipment and plant.
However, if the Contractor complies with all the Contract requirements, and sustained an unavoidable
loss, the Contractor is entitled to an adjustment to the contract as provided in Section 105.07.
Section 105.07 provides remedies for delay and impacts:
"If performance of the Contractor's work is delayed as the result of the failure of the utility facility to
remove, relocate or adjust utility facilities within the specified times ... "
"If, as a result of utility facilities not being removed, relocated or adjusted as provided above and
the Contractor determines that a loss will occur that cannot be avoided ... "
"If the Engineer determines the Contractor has sustained a loss which could not have been
avoided by the judicious handling of forces, equipment and plant, an adjustment, excluding loss of
anticipated profit, will be made to the contract."

2.2.8

Construction of New Utilities Was a "Change" and Not "Removal or Relocation"

2.2.8.1 Construction of New Utilities Was a "Change" and Not "Removal or Relocation" Debee Position

Debco Post Hearing Brief 8.20.13, p-7
The most dramatic utility conflicts on the entire project were the addition of new water mains,
service lines and fire hydrants by the City and new phone lines by Qwest.
These were not "removal" or "relocation" or "adjustment" of an existing utility. These were the
"addition" of new utilities, entitlement for which is authorized under the changes clause.
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2.2.8.2 Construction of New Utilities Was a "Change" and Not "Removal or Relocation" - ITD
Position

ITD Position Paper 6.14.13, p-7
Debee makes the following proclamation regarding reimbursement for utility impacts in their
Proposal Statement:
"If a delay occurs by reason of utilities not shown on the plans, the matter is to be
compensated as a change under 104.03"

This statement is not correct and is not consistent with the specification. Section 105.07 clearly
identifies that the only time Debee is eligible for reimbursement for an unknown utility is when
Oebco performs the relocation or adjustment work. For this project ail of the utility facilities were
listed in the special provision. Thus there were no unknown utility facilities encountered. Following
is the portion of section 105.07 addressing this topic: (Emphasis added by ORB)

2.2.8.3 Construction of New Utilities Was a "Change" and Not "Removal or Relocation" - DRB
Discussion

The ORB finds that the construction of new utilities by others during the life of this contract, such as
"the addition of new water mains, service lines and fire hydrants by the City and new phone lines by
Qwest", are an action of the Engineer as provided in Section 105.01. If the Engine~r delayed "ail or
any portion of the work" while the new utilities were being installed, then there is entitlement for
increased time and/or added costs as provided in Section 105.01, subparagraph 2 and 3.
Once the new utility is installed, the new utility would be considered an "unknown" utility under Section
105.07. The Contractor then must follow the terms of Section 105.07 concerning coordination of utility
work.
Note: For the purpose of this discussion, a "new utility'' is a utility facility installed by others during the
life of this contract, but not shown of the plans or Special Provision as work to be performed on this
project.

2.2.9.

ITD Plans Were Defective and Unknown Utilities Were a Differing Site Condition

2.2.9.1 ITD Plans Were Defective and Unknown Utilities Were a Differing Site Condition Debco Position

Debee Post Hearing Brief 8.20.13, p-7
ITD plans were defective. For example, and as indicated within Exhibit 11 and confirmed in project
discussions, a lot of development had taken place on the north end of the project after the plans
were developed, and there were additional utilities that were known but never incorporated into
the plans.
To the extent that subsurface utilities unknown to Debee were encountered, entitlement is
_warranted by the differing site conditions clause.
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2.2.9.2 ITD Plans Were Defective and Unknown Utilities Were a Differing Site Condition - ITD
Position

ITD Post Hearing Brief 8.20.13, p-4
Debco pres.ented to the DRB that the utilities were "Differing Site Conditions" referencing
Section 104.04. Part 1 of Section i 04.04 states:
"During the progress of the work, if subsurface or latent physical conditions are encountered
at the ~ite differing materially from those indicated in the contract or if unknown physical
conditions of an unusual nature, differing materially from those ordinarily encountered and
generally recognized as inherent in the work provided for in the contract, are encountered at
the site, the party discovering the such conditions shall promptly notify the other party in
writing of the specific differing conditions before they are disturbed and before the affected
work is performed."
This project is an urban reconstruction project including excavation, widening, and storm drain
facilities through a major arterial route in Twin Falls and through two major intersections.
Encountering utilities on such a project is not unusual in nature and is ordinarily encountered and
generally recognized as inherent in the work provided in this contract. It was anticipated by all
parties that there would be utility conflicts on the project. This is evident by the requirement for
Debee to provide a Utility Coordinator for the project and the fact that the Section 105.07 of the
Special Provisions indicates there will be utility work performed during the construction
operations.

2.2.9.3 ITD Plans Were Defective and Unknown Utilities Were a Differing Site Condition DRB
Discussion

The Contractor's note to Question 1, found on Debee Post Hearing Brief 8.20.13, p-14, states:
By "differing site conditions': we intend to encompass not just the impact cost for added rock
excavation, but the Impact cost of discovered subsurface utilities such as those identified
within page 3 of Exhibit 11, question #2.

Exhibit 11, Question 2, is as follows:
Q. I heard there was some redesign to the project, what were the issues?

A. During the initial construction excavation and throughout the construction process,
adjustments to the design were necessary to minimize utility conflicts and other field conflicts. -It
besame apparent soon after exsavation began there were wel:!-le-ee-Eome changes to the plans
sinse a lot of development had taken plase on the north end of the projest between the time the
plans were developed and when sonstrustion began. There were some additional overhead
and underground utility lines and sity servises in place that were never incorporated in the
plan&. Some issues were resolved with the utility companies while others required some
changes to the plans, including major changes to the underground storm water system.
(Strikeout original)

The Board has not placed much relevance on this question/answer because it was a "draft'' of a
planned public information publication and had corrections before it went to the public. As such, ITD
has disputed to correctness of the crossed-out narrative.
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Additionally, all the issues concerning;
-adustments to the design were necessary to minimize utility conflicts and other field
conflicts,
-additional overhead and underground utility lines and city services in place that were
never incorporated in the plan, and,
-issues with the utility companies, changes to the plans, including major changes to the
underground storm water system
are discussed elsewhere in this report.
However, the Board will discuss cost of discovered subsurface utilities or unknown utilities. That is,
utilities that were not shown on the plans or indentified the Special Provisions but required relocation
or adjustment.
If Section 105.07 was not included in the Contract, an unknown utility may well be a differing site
condition. However, Section 105.07 does exist. Therefore, one could argue; which specification
applies when there are two or more specs that could possibly apply?
Standard contract interpretation convention prescribes that the more specific takes precedent over the
· general. In this case, Section 105.07 specifically addresses unknown utilities. Section 104.04 does
not. Therefore, Section 105.07 applies to unknown underground utilities.

2.2.10

ITD Did Not Delete Compensatory Contract Clauses by Specifying a Full Time Utility
Coordinator

2.2.10.1

ITD Did Not Delete Compensatory Contract Clauses by Specifying a Full Time Utility
Coordinator - Debco Position

Debco Post Hearing Brief 8.20.13, p-8
Constrained by the TE opinion, ITD's defense is founded on contract interpretation. ITD asserts
that Debco "assumed the risk" of any possible utility interference because a full-time utility
coordinator was specified.
The specification merely provides "[t]he Contractor shall provide an individual whose primary
responsibility is to coordinate project activities with each Utility Company...This individual shall be
readily available ... No separate payment will be made for coordinating project activities that affect
utility facilities .... "
Debco has not asked for any payment for coordination. Despite proactive coordination, Debco has
"sustained a loss which could not have been avoided by judicious handling of forces .... " This
quoted language was not deleted from the contract by the special provisions, nor was the changes
clause removed, nor the differing site conditions clause removed, nor the duty to provide
specifications sufficient for the particular purpose.
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2.2.10.2

ITD Did Not Delete Compensatory Contract Clauses by Specifying a Full Time Utility
Coordinator - ITD Position

ORB Note: This issue was presented in Debco's Post Hearing Brief. ITD has not had an opportunity
to rebut this assertion.

2.2.10.3

ITD Did Not Delete Compensatory Contract Clauses by Specifying a Full Time Utility
Coordinator - DRB Discussion

The ORB believes that the Special Provision, by specifying a full time utility coordinator, simply put additional
coordination requirements on the Contractor in an attempt to eliminate or minimize utility conflict and delay. If
the Contractor follows the requirements of the specifications, the ORB does not see that there is any deletion
of compensatory clauses for utility work done by others.
The ORB is unaware of any compensatory clauses In the Standard Specifications that have been
deleted because the Contract specified a full time utility coordinator.

2.3

Differing Site Conditions
By "differing site conditions': Debco intend to encompass not just the impact cost for added rock
excavation, but the impact cost of discovered subsurface utilities such as those where /TD knew of
the existence of utilities at the time of bid but did not disclose their existence until after the bids
were opened. (Debco Post Hearing Brief 8.20.13, p-14)

2.3.1

Differing Site Conditions- Debee's Position

Debco Post Hearing Brief 8.20. 13, p-8
ITD plans were defective. For example, and as indicated within Exhibit 11 and confirmed in project
discussions, a lot of development had taken place on the north end of the project after the plans
were developed, and there were additional utilities that were known but never incorporated into
the plans.
To the extent that subsurface utilities unknown to Debee were encountered, entitlement is
warranted by the differing site conditions clause.

2.3.2

Differing Site Conditions - lTD Position

ITD Post Hearing Brief 8.20.2013, p-6
Differing Site Condition (Rock)
ITO agrees there was a differing site condition on the project associated with the additional rock
encountered during the installation of the Storm Sewer from Station 28+50 to 40+00rt due to the
rock elevation being higher than indicated in the drainage profiles. Due to the uncertainty of what
the impact would be, ITD and Debee agreed to execute Change Orders 14 and 23 to use force
account to address the material change. The change orders compensated Debee for the effects of
these changes. ITD has also provided an additional 63 days of contract time associated with the
differing site condition as part of the additional 91 working days issued in Change Order #38
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2.3.3

Differing Site Conditions - DRB Discussion

Section 104.04 provides for an adjustment to the contract for differing site conditions providing that the
Contractor follows the provisions of 104.04 and other applicable contract terms. In this case !TD agrees
there was a differing site condition for the additional rock encountered from Station 28+50 to 40+00.
!TD agrees there was a differing site condition on the project associated with the additional rock
encountered during the Installation of the Storm Sewer from Station 28+50 to 40+00rt due to the rock
elevation being higher than indicated in the drainage profiles. (/TD Post Hearing Brief p-6)
Here, entitlement is not in question. However, !TD argues that it has already compensated Debco for the
impacts of the differing site conditions encountered on this project. Therefore, the Contractor has to show
damages beyond what has already been fully compensate for damages. This would take place at a
hearing on quantum.
For ORB discussion on differing site conditions and unknown utilities, see Section 2.2.3, Item 9, /TD Plans
Were Defective and Unknown Utilities Were a Differing Site Condition - DRB Discussion.

2.4

Interference from

nro

By "interference from /TD" we intend to include delayed responses and the failure of /TD contract
administration to enable the contractor to keep pace with the aggressive project schedule. (Debco
Post Hearing Brief 8.20. 13, p-14)

2.4.1

Interference from ITD - Debco's Position

Timeliness of ITD Responses (Debco Position Paper, 5.20.13, p-18)
While other contract provisions independently support relief for the impact of design errors, ROW
deficiencies, differing site conditions, and related events, one cannot fully appreciate the events in
question without consideration of the reaction times of ITD representatives. We offer these
thoughts without intending to disparage project representatives who did not design the project,
and who were in some respects similarly burdened with myriad design debacles.
In consideration of the subject matter of this contract, the situation of the parties, and the
circumstances attending performance, this project required the attentiveness and staffing and
consummate diligence of ITD representatives in order to mitigate loss, both for the contractor and
for ITD.
This contract does not specify the time within which !TD must rectify design errors and other such
impediments, perhaps because each situation differs, and such impediments are not anticipated.
However, when the contract does not specify a time for performance of any task, "the law implies
that it shall be performed within a reasonable time as determined by the subject matter of the
contract, the situation of the parties, and the circumstances attending performance." Curzon v.
Wells Cargo, Inc., 86 Idaho 38, 43,382 P,2d 906,908 (1963}.
The "reasonable time" standard appears to be consistent with Standard Specification 105.01 (2),
providing in part: "If the performance of ... any portion of the work is suspended or delayed by the
Engineer for an unreasonable period of time (not originally anticipated ... ) and the contractor

DRB Recommendations 9/24/2013

26

000255

believes that additional compensation and/or contract time is due as a result of such suspension
or delay, the Contractor shall submit ... a request for adjustment...."
The specification (as supplemented) goes on to provide: If the Engineer agrees that the cost
and/or time required for the performance of the contract has increased as a result of such
suspension and the suspension was caused by conditions beyond the control of and not the fault
of the Contractor....the engineer will make an adjustment and modify the contract in writing
accordingly". (Supplemental Specifications, Sheet 2 of 79).
Findings and Opinions of TE (Debco Position Paper, 5.20. 13, p-19)
Applicable here are the findings and opinions of the TE. "Design changes, on the whole, took too
long to resolve and direction to the contractor was not provided in a timely manner. Most of the
time was consumed with redesign by the Engineer of Record developing major plan revisions. In
turn, providing contract modifications to allow payments to the contractor (and its
subcontractors and suppliers) for the extra work often lagged significantly behind performance of
the extra work. Timely payment is the fuel which contractors need to be able to push work. While it
Is understandable that resolving large changes and appropriating the required funds can often be
a lengthy process. Expediency Is a prerequisite for maintenance of a fast-paced project such as
Washington Street North. For a 140 work day project, even a few days can have a significant
effect on the project schedule when the process affects the longest path work activities," (Exhibit
"D", Page 72: emphasis added) .
. And further, "[t]he administration set up by ITD to manage the project was inadequate to provide
the required resources to keep pace with the tight 140 work day schedule (developed by ITD),
Even relatively minor issues took too long to resolve to make the fairly aggressive 140 day
schedule viable, If ITD fully expected the contractor to achieve the schedule it set forth for the
project, it had the implied duty to make a concomitant effort to deal with problems In such a
manner as to not thwart the contractor's efforts. In MKL's opinion, the administration of the
contract by ITD was a factor in the late completion. (Exhibit D, Page 73) (Emphasis added.).
Debco Post Hearing Brief 8.20.13, p-11
Debco is entitled to compensation for ITD's lack of timeliness and resulting interference.
ITD has not rebutted the detailed analysis offered by Debee at pages 18-20 of its Position
Statement on Review of REA. As discussed there, if ITD does not act within a reasonable time in
consideration of the 140-day contract deadline and other circumstances attending performance,
Debee is entitled to compensation under Standard Specification 105.01 (2).
To its previous analysis, Debco would respectfully add that requiring a contractor to proceed with
the work in the face of the failure of ITD to act, has also been established by the Idaho Supreme
Court as compensable "active interference."
ITD has not rebutted the TE conclusion that design changes "took too long to resolve" and that the
"... administration set-up by ITD... was inadequate to provide the required resources to keep pace
with the tight 140 work day schedule developed by ITD."15 Debee is entitled to compensation for
costs incurred by reason of ITD's failure to act within a reasonable time.
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2.4.2

Interference from ITD - ITD's Position

ITD Position Paper 6.14.13, p-14
Timeliness of ITD Responses
ITD responded in a timely fashion as determined by the subject matter, the situation, and the
circumstances encountered. ITD evaluated the implication of each item to the contract
schedule and the relationship to the critical items on the project. Items preventing the project
from meeting the intended use safely by the public were addressed in a timely fashion as not to
delay meeting this requirement. The intended use of the project is to safely transport the
traveling public. This would include providing a paved road with proper safety appurtenances
such as striping and signing. Work behind the curb and gutter such as back slopes, retaining
walls, landscaping, etc. were not critical and did not impede the ability to safely transport the
traveling public. Debco referred to timely responses in the quote below. Also below are the
rebuttals to the statements made:

1.

"
"the law implies that it shall be performetfwithin a reasonable time as determined by
the subject matter of the contract, the situation of the parties, and the circumstances
attending performance."

Upon receipt of the issues encountered during the construction of the project, ITD determined
which items would be the greatest impact to the critical path and substantial completion of the
project and prioritized those issues for resolution.

ITD Post Hearing Brief 8.20.2013, p-6
Delayed Responses
ITD responded in a timely fashion as determined by the subject matter, the situation, and the
circumstances encountered. ITD evaluated the implication of each item to the contract schedule
and the relationship to the critical items on the project. Items preventing the project from meeting
the substantial completion requirements were addressed in a timely fashion as to not delay ending
contract time and providing safe use of the roadway to the public. This includes providing a paved
road with proper safety appurtenances such as striping and signing. Work behind the curb and
gutter such as back slopes, retaining walls, landscaping, etc. was not critical and did not impede
the ability to safely transport the traveling public. This work could have been completed after all
the issues had been addressed.
Upon receipt of the issues encountered during the construction of the project, ITD determined
which items would be the greatest impact to the critical path and substantial completion of the
project and prioritized those issues for resolution.
Exhibit 29 from Debee's ORB presentation does not reflect all of the claimed changes. As pointed
out by ITD during the ORB meeting, the information presented does not clearly indicate the
actions and events associated with the decision making process associated with this item and the
detailed process required by ITD and FHW A to provide a change such as depicted. The e)(ample
provided is an extreme item and is not indicative of the resolution process and associated time to
address most of the issues encountered on the project. As previously stated the majority of the
issues were minor and addressed in a reasonable time frame.
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2.4.3

lntenerence from ITD - DRB Discussion

On this issue, he Board gives considerable weight to the findings of the Technical Expert. Statements
by the TE such as "Design changes, on the·whole, took too long to resolve and direction to the
contractor was not provided in a timely manner." places ITD in a difficult position to argue that its
responses were always timely. This is not to say that ITD was not diligent and reasonable in
performing its responsibilities in the administration of the Contract. ITD was probably doing the right
thing when;
/TD evaluated the implication of each item to the contract schedule and the relationship to the
critical items on the project. Items preventing the project from meeting the substantial
completion requirements were addressed in a timely fashion as to not delay ending contract
time and providing safe use of the roadway to the public.

This may well have helped reduce the total delay on the project considering the numerous problems
encountered. Completing the project as timely as possible is a reasonable approach.
Even though ITD may have been acting diligently and reasonably within the limit of its resources, the
delays and impacts to the project must be addressed based on the terms of the Contract. In this case,
Change Order No 38, as well as the other change orders, recognizes that there were serious delays to
the work on this contract.
The ORB agrees with the Contractor that if the contract does not specify a time for performance of any
task, "the law Implies that it shall be performed within a reasonable time as determined by the subject
matter of the contract, the situation of the parties, and the circumstances attending performance." The
ORB also agrees that the "reasonable time" standard appears to be consistent with Standard
Specification 105.01 (2).
The ORB finds that there is entitlement for delay damages as prescribed in Section 105.01 and other
applicable sections of the Contract, when the Engineer fails to respond within a reasonable time on
issues and if that failure to respond delays the contract
The Contractor must still demonstrate how the delayed response delayed the work and that the
Contractor complied with all other requirement of the Contract.
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3.0

Question #2: Is Debco entitled to compensation for such costs
impacting operations both on and off the critical path?

3.1

Question #2: Debco Position

ITD Post Hearing Brief 8.20.2013 p-12
We respectfully submit that the answer to this question is quite obviously in the affirmative. More
telling here, ITD's assertion that it has the unfettered right to cause Debee and its good
subcontractors to suffer such extra costs, illustrates the broader administrative challenges Debee
encountered on this project over the past three years.

3.2

Question #2: ITD Position

At the hearing on August 5, 2013, ITD indicated that the contract doesn't provide for an adjustment for
items that are not on the critical path.

3.3

Question #2: ORB Discussion

The following sections of the Contract all have provisions for adjustment of cost and/or time:
104.03
104.04
i 05.0i
105.07

Changes and Extra Work,
Differing Site Conditions (Changed Conditions},
Authority of the Engineer and Suspension of Work,
Utility Facilities,

None of these clauses state that a delay to the time for completion is a prerequisite for an adjustment
in cost. An adjustment can be made for cost or time or both.
Referenced Specifications
104.03 Changes and Extra Work, Second Paragraph
When the Department initiates a change, the Engineer will inform the Contractor of the
proposed change in the work and will request a detailed price proposal for the change. The
Contractor, at no expense to the Department and within the time specified in the request, shall
provide the Engineer with a complete and itemized proposal for the change in work. The
Contractor's proposal shall include the estimated increase or decrease in contract amount
and/or increase or decrease in Contract Time. Request for contract time extensions shall meet
the requirements of Subsection 108.06. (Emphasis added by DRB)
104.04 Differing Site Conditions (Changed Conditions}. Second Paragraph
Upon written notification, the Engineer will investigate the conditions, and if it is determined
that the conditions materially differ and cause an increase or decrease in the cost or time
required for the performance of any work under the contract, an adjustment, excluding loss of
anticipated profits, will be made and the contract modified in writing accordingly. The Engineer
will notify the Contractor of the determination whether or not an adjustment of the contract is
warranted. (Emphasis added by DRB)
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· 105.01 Authority of the Engineer and Suspension of Work.
Suspension of yvo:k
2. If the performance of all or any portion of the work Is suspended or delayed by the Engineer
for an unreasonable period of time (not originally anticipated, customary, or inherent to.the
construction industry) and the Contractor believes that additional compensation and/or
contract time is due as a result of such suspension or delay, the Contractor shall submit to
the Engineer in writing a request for adjustment within seven calendar days of receipt of the
notice to resume work. The request shall set forth the reasons and support for such
adjustment. (Emphasis added by ORB)
105.07 Utility Facilities, paragraphs 7 & 8
If, as a result of utility facilities not being removed, relocated or adjusted as provided above and the
Contractor determines that a loss will occur that cannot be avoided, the Engineer shall be
immediately notified in writing of the situation and the location and circumstances concerning the
loss so that the Engineer may observe the situation and make any records necessary to confirm
the loss.
If the Engineer determines the Contractor has sustained a loss which could not have been avoided
by the judicious handling of forces, equipment and plant, an adjustment, excluding loss of
anticipated profit, will be made to the contract. (Emphasis added by ORB)
While an adjustment can be made for cost or time or both, an adjustr:nent for a delay to the Contract
Completion Date is generally only when the delay affects the critical path for the work.
The ORB finds that the Contract allows compensation for the added costs of impacted work both on
and off the critical path, provided that the Contractor complies with all other provisions on the Contract.

4.0

DRB Recommendations

4.1.

Question #1: Is Deb co entitled to compensation for delays and impacts resulting from
design changes, utility difficulty, differing site conditions, and interference from ITD?

Design Changes

The Board finds that there is entitlement for additional contract time, and related impact costs to the
unchanged work resulting from Change Orders and Force Account directed by ITD and as provided in
Sections 104.02 and 104.03, including the "Design changes (that) were associated with storm drain
redesign and alignment adjustments, approach adjustments, traffic island access adjustment, and the
Falls Ave West profile adjustment" as noted in ITD Post Hearing Brief 8.20.2013, page-5, penultimate
paragraph.
The Board finds that if the Engineer suspended or delayed any portion of the work, there is entitlement
for additional compensation and/or contract time for the changed and/or unchanged work. This would
include the issues that ITD classified as nqt being a "significant change", provided that the Contractor
can demonstrate the related additional compensation and/or contract time and the Contractor has met
the other requirements on the Contract.
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Utility Interference

Coordination
The Board finds that ITD has not demonstrated that Debee was not in substantial compliance with the
coordination requirements of the Contract. Further, the Board finds that ITD has not demonstrated
that Oebco did not judiciously handle its forces to minimize utility delays.
If ITO knows that Debco did not provide adequate time in its schedule to allow the utility to remove or
relocate its facilities, or if ITD can demonstrate that Debco did not judiciously handled its forces to
mitigate potential delays that can be part of ITD's schedule delay analysis when the quantum issue is
heard. Both days of delay and costs are quantum issues.
The Board finds that "If performance of the Contractor's work is delayed as the result of the failure of
the utility facility to remove, relocate or adjust utility facilities within the specified times." and "If, as a
result of utility facilities not being removed, relocated or adjusted as provided ..." a loss occurs that cannot
be avoided, the Contractor is entitled to an adjustment. This finding applies to known and unknown utility
facilities.
Making Arrangements for Utility Relocation
The ORB finds that if a utility facility is encountered and is not shown on the plans or mentioned in the
special provisions as requiring relocation or adjustment, but must be relocated or adjusted to permit
prosecution of the work:
-The Contractor shall immediately notify the Engineer to make arrangements with the utility owner.
-The Engineer makes arrangements with the utility owner for relocation or adjustment.
-The Contractor coordinates with Utilities and Engineer to resolve all utility conflict and for any
needed Utility Change Orders.
Listed Utilities
The ORB finds that lines 2 to 44 of the Special Provision do not list "utility facilities". The list is the
name of the utility owners and contacts. A utility owner is not the same as the utility facility. The
facility is the physical structures and features owned by the utility owner. Lines 45 to 53 of the Special
Provision lists both anticipated utility relocation work and anticipated schedules for relocation work by
the utility companies.
Payment for Impact of Unknown Utilities
The ORB finds that where the Contractor could not anticipate an unknown utility relocation, and if "the
Contractor has sustained a loss which could not have been avoided by the judicious handling of
forces, equipment and plant, an adjustment, excluding loss of anticipated profit," should be made to
the contract.
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No Specified Time for Performance
The DAB finds that when the contract does not specify a time for performance of any task, it shall be
performed within a reasonable time as determined by the subject ·matter of the contract, the situation
of the parties, and the circumstances attending performance.
Utility Conflicts and Design Changes
The DAB Finds that the Utility Coordinator is required to coordinate and resolve all utility conflict, and,
the Contractor is required to avoid conflict by the judicious handling of forces, equipment and plant.
However, if the Contractor complies with all the Contract requirements, and sustained an unavoidable
loss, the Contractor is entitled to an adjustment to the contract as provided in Section 105.07.
Are Unknown Utilities a Differing Site Condition
The ORB finds that Section 104.04 Differing Site Conditions does not apply to unknown underground
utilities. Section 105.07 Utilities applies to unknown underground utilities.
Deletion of Compensatory Contract Clauses.
The ORB is unaware of any compensatory clauses in the Standard Specifications that have been
deleted because the Contract specified a full time Utility Coordinator.
Interference from ITD
The ORB finds that there is entitlement for delay d~mages as prescribed in Section 105.01 and other
applicable sections of the Contract, when the Engineer fails to respond within a reasonable time on
iss~es and if that failure to respond delays work on the contract.

4.2

Question #2: Is Debco entitled to compensation for such costs impacting operations
both on and off the critical path?

The ORB finds that the Contract allows compensation for the added costs of Impacted work both on
and off the critical path, provided that the Contractor complies with all other provisions on the Contract.
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Respectfully submitted:
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APPENDIX "C"
DOLLAR AMOUNT OF CLAIM

1)

Increased Cost of Performance.

Debco seeks recovery of $3,120,982.74 increased costs of performance of the
contract. This sum includes numerous subcontractor "pass-through" claims.
2)

Consequential Damages.
.

.

Debco seeks recovery of an additional amount to be proven at hearing, estimated
for these purposes to be approximately $3,000,000 for various consequential loss
arising from the material beach, including without limitation, damage to what was
once a thriving construction business, loss of capital, loss of business revenue,
loss of bank credit, loss of surety credit, loss of key personnel, liquidation of
corporate assets, loss of value of the business, increased cost of business including
interest expense, and such other and additional damages as are consequent to the
breach.
3)

Costs of Arbitration.

Debco seeks recovery of all costs of arbitration, all AAA filing and case service
fees and arbitrator compensation, all costs of prosecution, all attorney fees, all
witness fees, and claim preparation costs.
4)

Interest.

Debco seeks interest of 12% per annum on unpaid balances.
5)

Just Relief.

Deb co seeks all other and additional relief for it and its subcontractors as deemed
just and fair by the Panel.
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105.17

2.

Final Acceptance. Upon written notice from the Contractor of completion of the
entire contract, the Engineer will make an inspection and if all construction
provided for and contemplated by the contract is found to be satisfactorily
completed, that inspection shall constitute the final inspection and the Engineer
will make the final ·acceptance and notify the Contractor in writing of this
acceptance as of the date of the final inspection. If, however, the inspection
discloses any work, in whole or in part, as being unsatisfactory, the Engineer will
give the Contractor the necessary instructions for correction of same, and the
Contractor shall immediately comply with and execute such instruction. Upon
correction of the work, another inspection will be made which shall constitute the
final inspection, provided the work has been satisfactorily completed. In such
event, the Engineer will make the final acceptance and notify the Contractor in
writing of this acceptance as of the date of final inspection.

105.17

~ii

1'

Claims for Adjustment and Disputes

ALTERNATE DISPUTE RESOLUTION PROVISIONS
Alternate dispute resolution provisions are provided for under Subsection 105.18,
Claim Review Board (CRB) Specifications. In addition, a Dispute Review Board
{ORB) is provided for on selected projects or may ,be adopted by change order. Use
of an alternate dispute resolution provision does not relieve the Contractor or
• . Department from complying with all contract terms and conditions, and does not
waive any notice or timeliness requirements per Subsection 105.17. However, if an
alternate dispute resolution provision is adopted and used, the claim submittal time
frames and the review time frames of Subsection 105.17 may be revised by mutual
written agreement of the Contractor and the Department, or if they are unable to
agree, shall be established by the Department.
ADMINISTRATIVE PROCESS
RESIDENT ENGINEER. When disputes and disagreements arising out of or relating
to the Contract or atJ.YJN.Ql:k.12erformed pursuant to the Contract, including additiona(
work required in a Change Order or written or oral order or direction, instruction,
interpretation, or determination by the Resident Engineer occur, the Contractor shall
immediately give a signed written notice of intent to file a coastructio.o..claim to the
Resident Engineer. If such notification is not given and the Resident Engineer is not
afforded the opportunity by the Contractor to examine the site of work or is kept from
keeping a strict account of actual costs incurred to perform the disputed work or is not
afforded the opportunity to review the Contractor's project records, then the
Contractor shall waive all his rights to pursue the claim under the contract.
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Unrelated claim issues will be processed as separate claims and therefore must be
submitted as separate claims.
The Contractor shall supplement the written notice of claim within 15 calendar days·
· of filing the notice of intent to file a construction claim with a written statement
providing the following:
1.
2.
3.
4.
5.

The date of the claim.
The nature and circumstances which caused the claim.
The contract provisions that support the claim.
The estimated dollar cost, if any, of the claim and how that estimate was
determined.
An analysis of the schedule showing any schedule change, disruption, and any
adjustment of contract time.

\
~

\

If the claim is continuing, the Contractor shall supplement the information required
above in a timely manner.
The Contractor shall provide to the Resident Engineer full and final documentation to
support the claim no later than 60~(calendar days following the date the claim has
fully matured. A claim fully matures when all the direct damages (money and/or time)
resulting from the claim issue can be reasonably quantified. Impact damages may
be submitted later as separate claims if and when they occur. The possibility of
impact damages should not delay the submittal of full and final documentation of
claims with direct damages.
The full documentation of the claim, as presented in the administrative process shall,
at a minimum, contain the following elements.
1.

A detailed factual narration of events that details the nature and circumstances
which caused the claim. This detailed. narration of events shall include, but is
not limited to, providing all necessary dates, locations, and items of work
affected by the claim.

2.

The specific provisions of the contract or laws which support the claim and a
statement of the reasons why such provisions support the claim.

34
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3.

The identification and copies of all documentsany of the Contractor's documents
and the substance of any oral communication that support the claim. Manuals
that are standard to the industry may be included by reference.

4.

If an adjustment of time for the performance of the contract is sought:

5.

6.

a.

The specific days and dates for which it is sought.

b.

The specific reasons the Contractor believes a time adjustment should be
granted.

c.

The specific provisions of the Contract under which additional time is
sought.

d.

The Contractor's detailed analysis of their schedule to demonstrate the
justification for a time adjustment.

If additional monetary compensation is sought, the exact amount sought and a
breakdown of that amount into the following categortes:
a.

Labor. listing of individuals, classification, hours worked, etc.

b.

Matertals. Invoices, purchase orders, etc.

c.

Equipment. Listing detailed descrtption (make, model, and sertal number),
hours of use and dates of use. Equipment rates shall be at the applicable
Blue Book Rate, which was in effect when the work was performed, as
defined in Subsection 109.03.

d.

Job Site Overhead.

e.

Home Office Overhead (General and Administrative).

f.

·Other categortes as specified by the Contractor or the Department.

The above data shall be accompanied by a notartzed statement from the
Contractor containing the following certification:

35
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Under penalty of law for perjury or falsification, the undersigned,
.... t·

{Name)

(Title)

(Company)
hereby certifies that the claim is made in good faith; that the supporting
data are accurate and complete to the best of my knowledge and belief;
that the amount requested accurately reflects the contract adjustment for
which the Contractor believes the Idaho Transportation Department is
liable; and that I am duly authortzed to certify the claim on behalf of the
Contractor.
(Dated)
Subscribed and sworn before me this

_ _ _ _ _ ___,20__.

day of

Notary Seal

My commission expires: _ _ _ _ _ _ __
All pertinent information, references, arguments and data to support the claim shall
be included.
36
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,.

By failing to follow the claim procedures previously described, including time frames
and content of claim submittals, the Contractor waives his right to pursue the claim
under the contract.
Throughout any disputed work, the Contractor shall keep complete records of extra
costs and time incurred. The Contractor shall provide copies of these records to the
Resident Engineer as they accrue (daily if necessary) so they may be reviewed and
field verified while the disputed work is taking place.
Provided the claim is complete and fully documented when it is received, the
Resident Engineer will render a decision as follows:
Within 60 calendar days from the date the Resident Engineer receives the claim
if the claim amount is less than $100,000.
Within 90 calendar days from the date the Resident Engineer receives the claim
if the claim is greater than $100,000.
If the claim submittal is found to be incomplete, the Contractor will be notified to
provide the additional information that is required. When this occurs the Resident
Engineer's review time will be adjusted as deemed appropriate and the Contractor
will be notified.
If the Resident Engineer determines a claim has entitlement, an adjustment will be
made when warranted.

I

·,
·,

I

In spite of any claim, the Contractor shall proceed with the performance of the
contract and in accordance with the Resident Engineer's direction.

i

j1

i

.,
Failure of the Resident Engineer to provide awritten decision within the time provided
above shall be deemed denial of the claim and the Contractor may appeal within 30
calendar days.

CHIEF ENGINEER. The Resident Engineer's decision will be final and conclusive
unless, within 30 calendar days from receipt of the Resident Engineer's decision, the
Contractor appeals in writing to the Chief Engineer upon which receipt shall be
acknowledged in writing. The ,;;Contracror's appealsfialfiriclucie- copy of ·the
Contractor's complete and fully documented claim.

\

I
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The Chief Engineer will issue a written decision to the contractor within 90 calendar
days from the date the Chief Engineer receives the claim appeal.
The Chief Engineer's decision will be final and conclusive unless subsequently
changed by a court of competent jurisdiction or by binding arbitration.
GENERAL

In connection with any appeal proceeding under this subsection, the Contractor will
be afforded an opportunity to be heard in support of their claim at any level of review.
At any stage of the Administrative process, if the above review time restraints are
unreasonable due to the complexity of the claim under consideration, either party will
notify the other and mutual consent will be required to extend the times set forth for
decision at any level.
AUDITS'

1I
!

The Contractor's wage, payroll, and cost records pertaining to the claim shall be open
to inspection and/or audit by representatives of the Department. The Contractor shall
retain these records on their premises. Cost records of all subcontractors and all
lower tier subcontractors shall be retaine~ and open to similar inspection and/or audit.
The inspection and/or audit may be performed by employees of the Department or
by an independent auditor under contract with the Department. The Contractor,
subcontractors, or lower tier subcontractors shall provide adequate facilities,
acceptable to the Department and its auditors for the inspection and/or audit process
during normal business hours. The Contractor, subcontractors, and lower tier
subcontractors shall make a good faith effort to cooperate with the auditors. The
Contractor will be provided with reasonable notice before the first day the audit is
scheduled to commence. All cost records shall be retained until the claim is resolved.
Information obtained in such audits shall be maintained by the Department to the
extent provided by law as confidential information.
Failure of the Contractor, subcontractors, or lower tier subcontractors to maintain and
retain sufficient records to allow the auditors to verify all or a portion of the claim or to
permit the auditor access to the books, ledgers or any other reGords of the Contractor,
subcontractors, or lower tier subcontractors shall constitute awaiver of that portion of
the claim.
38

'

'

000273

I

105.17
At a minimum, the auditors shall have available to them the following documents
pertaining to the claim:
·
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.

18.
19.

20.
21.

All daily time sheets and supervisors' daily reports.
All union agreements.
All insurance, welfare, and benefits records.
All payroll registers.
All earnings statements and records.
All payroll tax statements and records.
All materials records, invoices and requisitions.
All materials cost distribution sheets.
All equipment-records.
All vendors, rental agencies, subcontractor's and lower tier subcontractor's
invoices.
All subcontractor's and lower tier subcontractor's payment certificates.
All canceled checks for both payroll and vendors.
All job cost reports.
' ··
-,::
All job payroll ledgers.
All general ledgers.
All cash disbursementjoumals.
All financial statements for all years reflecting the operations on this contract. In
addition, the Department may require, if deemed appropriate, additional
financial statements for (3) years preceding execution of the contract and three
years following final acceptance of the project.
All documents which relate to each and every construction claim for this project
together with all documents which support the amount of damages as to each
claim for this project.
Worksheets, accounting spreadsheets or any other documents used to prepare
the elements of the construction claim including but not limited to labor, benefits
and insurance, materials, equipment, subcontractors, all documents which
establish the time periods, individuals involved, the hours for the individuals, and
the rates for all the individuals.
All documents and computation sheets used during the course of bidding to the
extent the claim is based upon the original bid.
All scheduling documentation.
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BINDING ARBITRATION

The Contractor shall exhaust the Administrative Process for resolution, unless the
Contractor and the Department agree that claims that have not been resolved
through the Administrative Process provided in this section shall be resolved through
binding arbitration. The Contractor and the Department may agree on an arbitration
process, or, if the Contractor and the Department cannot agree, arbitration shall. be
administered through the American Arbitration Association (AAA) using the following
arbitration methods:
1.

The current version 9f the Expedited Procedures of the Construction Industry
.Arbitration Rules shall be used for claims with an amount equal to or less than

$250,009,
2.

.

The current version ofthe Standard Procedures of the Construction Industry
Arbitrqtion Rules shall be used for claims with an amount greater than $250,000.
··- . ._..., . . .
.

The Department and Contractor agree that any arbitration hearing shall be conducted
in Boise, Idaho.
The Contractor and the Department agree to be bound by the decision of the binding
arbitration, and the .judgment rendered by the arbitrator(s). The decision of the
. arbitrator(s) and the specific basis for the decision shall be in writing. The arbitrator(s)
shall use the contract as a basis for the decision.
Unless the Contractor and the Department agree, all unresolved claims and disputes,
which arise from the contract, must be brought in a single arbitration hearing.
The Contractor shall in all subcontracts and contracts with suppliers include a
provision that the subcontractor/supplier shall be bound by and limited to the ·
procedures outlined in Subsection 105.17 Claims for Adjustments and Disputes. All
subcontractor and supplier claims must be made by the Contractor.
If the Contractor is to make a demand for arbitration, it must be made within 120 days
of the date of the Chief Engineer's decision, otherwise the Chief Engineer's decision
shall be final and conclusive.
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LAWRENCEG. WASDEN
ATTORNEY GENERAL
STEVE OLSEN
Chief, Civil Litigation Division
GARY D. LUKE (ISB #6450)
Deputy Attorney General
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83707-1129
Telephone: (208) 334-8814
Facsimile: (208) 334-4498
Attorney for Respondent

BEFORE THE AMERICAN ARBITRATION ASSOCIATION
ASCORP, INC., d/b/a DEBCO
CONSTRUCTION,

Case No. AAA# 77 Y 00564 13 MRP

Claimant,
vs.

IDAHO TRANSPORTATION
DEPARTMENT,

RESPONDENT'S MOTION TO HOLD
ARBITRATION IN ABEYANCE
PENDING CONTRACTUALLYREQUIRED EXHAUSTION OF
ADMINISTRATIVE CLAIMS REVIEW
PROCESS

Respondent.
Pursuant to Construction Industry Arbitration Rules R-2, R-8, R-9 and R-11, Respondent
Idaho Transportation Department ("ITD") respectfully requests that the American Arbitration
Association ("AAA") hold the present proceeding in abeyance pending the completion of a
contractually-required administrative claims review process. Claimant Ascorp, Inc. (hereinafter
"Debco") has sought to short-cut the claims review process by demanding arbitration
immediately after submitting its claim to ITD. Although dismissal of this proceeding may be
appropriate given Debco's refusal to comply with contract claim requirements, ITD seeks more
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modest relief by asking that this matter be held in abeyance until the contract's claim review
process is completed.

BACKGROUND FACTS AND CONTRACT PROVISIONS
Debco submitted its claim to ITD on October 28, 2013. The very next day, October 29,
2013, Debco submitted a demand for arbitration to AAA (this is the 50+ page document that was
apparently received by AAA on November 1, 2013). Debco's claim submission/arbitration
demand is a tactical maneuver that is contrary to the parties' contractual claims resolution
requirements.
Under the parties' contract, the administrative claim process begins with an ITD Resident
Engineer who has 90 days after receipt of a documented claim to analyze and make a decision.
See Administrative Process entry under section 105.17 "Claims for Adjustment and Disputes" on
pages 33-37 of the 2004 Standard Specifications for Highway Construction (copy submitted as
Exhibit A). Many claims are resolved at the Resident Engineer level. If a contractor is not
satisfied, however, it may appeal a Resident Engineer's decision to ITD's Chief Engineer. See
Administrative Process entry at pages 37-38 which requires a decision from the Chief Engineer
within 90 days after receipt of a documented claim. Again, many claims are resolved at the
Chief Engineer level.

If a contractor remains unsatisfied, however, it can then demand

arbitration:

If the Contractor is to make a demand for arbitration, it must ~e made within 120
days of the date of the Chief Engineer's decision, otherwise the Chief Engineer's
decision shall be final and conclusive.
See Binding Arbitration entry at page 40 of the 2004 Standard Specifications (last paragraph).
Arbitration is only available, however, after completion of the preceding administrative claims
process:
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The Contractor shall exhaust the Administrative Process for resolution, unless the
Contractor and the Department agree that claims that have not been resolved
through the Administrative Process provided in this section shall be resolved
through binding arbitration. The Contractor and the Department may agree on an
arbitration process, or, if the Contractor and the Department cannot agree,
arbitration shall be administered through the American Arbitration Association
(AAA) using the following arbitration methods:
[References Expedited or Standard AAA provisions depending on the claim
amount.]
The Department and Contractor agree that any arbitration hearing shall be
conducted in Boise, Idaho.
The Contractor and the Department agree to be bound by the decision of the
binding arbitration, and the judgment rendered by the arbitrator(s). The decision
of the arbitrator(s) and the specific basis for the decision shall be in writing. The
arbitrator(s) shall use the contract as a basis for the decision.
Unless the Contractor and the Department agree, all unresolved claims and
disputes which arise from the contract, must be brought in a single arbitration
hearing.
See Binding Arbitration entry on page 40 of the 2004 Standard Specifications.
Debco acknowledges that it has not exhausted the administrative claims process. Indeed,
it did nothing more than file its claim on October 28 th before demanding arbitration on October
29 th • ITD has not agreed to waive the claims process; rather, ITD intends to proceed with the
claims analysis as specified in the contract. Debco should not be allowed to benefit when it is
Debco that wants to disregard the contract provisions.
There is more to the story: Prior to late October 2013, Debco's counsel repeatedly
stressed that no claim was submitted or pending in this matter. Rather, Debco was engaged with
ITD to pursue a request for equitable adjustment via a non-binding "DRB process" (which stands
for Dispute Resolution Board).

After a mid-October DRB scheduling conference, Debco's

counsel suggested that his client might change its approach and file a claim unless ITD agreed
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that the non-binding DRB (now part way through the process) would instead become binding.
ITD did not agree to this switch in the DRB concept, but did agree that the claims process might
make sense (ITD personnel had complained that Debco failed to provide suitable documentation
so as to analyze amounts owed~ the claims process includes audit and other rights that require
adequate contractor documentation). Unbeknownst to ITD, Debco was also apparently planning
to contemporaneously spring the arbitration demand in conjunction with the formal claim
submission. 1

AAA AND THE ARBITRATION PANEL ONLY HAVE THE
AUTHORITY GRANTED VIA THE PARTIES' CONTRACT
AAA's authority, as well as that of the arbitration panel, is dependent on the referring
parties' contract. See Mumford v. Miller, 143 Idaho 99, 101, 137 P.3d 1021, 1023 (2006)
("Arbitrators are, of course, not free to disregard the terms of the contracts they are reviewingtheir powers derive from the parties' agreement."); Bingham County Comm 'n v. Interstate Elec.

Co., 105 Idaho 36, 42, 665 P.2d 1046, 1052 (1983) (an arbitrator would exceed his power if he
"considered an issue not submitted to him by the parties, or exceeded the bounds of the contract
between the parties."). This same limitation is explicitly acknowledged in Rule R-2 of the AAA
Construction Industry Arbitration Rules: "The authority and duties of the AAA are prescribed in
the agreement of the parties and in these Rules ...."
In the present matter, ITD and Debco contractually agreed to restrictions on arbitration:
AAA involvement and authority would be limited to those instances in which the administrative

1

Debco obscures its disregard for the administrative claims process when it carefully alleges: "that
administrative process is continuing" (Appendix "A" item 3, first paragraph); or "That process is
continuing but not complete" (Appendix "A", second paragraph); or "Debco is continuing the
administrative claims process" (Appendix "A" item 3, fifth paragraph). Such statements badly
misconstrue Debco's intentional effort to avoid the claims process by demanding arbitration one day after
submitting its claim.
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claims review process had been exhausted. That has not happened, so ITD has not contractually
obligated itself to AAA arbitration.

If and when Debco complies with the contract, ITD

acknowledges and will even welcome a formal arbitration proceeding. In the meantime, ITD
should not be subject to Debco's premature proceeding.
Once again, ITD very reasonably asks that the AAA proceeding be held in abeyance until
Debco completes the contractually specified administrative claims process.

DEBCO'S NEWLY ANNOUNCED MATERIAL BREACH ALLEGATION
SEEKS TO AVOID DEBCO'S OWN CONTRACT OBLIGATIONS
Debco wants to disregard certain contract provisions that it now finds inconvenient. To
excuse its own contract compliance, Debco unleashes a new allegation of "material breach"
(essentially saying "we don't have to follow the contract because we say you are not following
the contract"). And Debco stretches this ironic argument even further by saying that the material
breach issue must be deferred to and can't be addressed until the final proceeding-essentially
trapping both the arbitration panel and ITD into conceding Debco's own contract avoidance.
ITD disagrees with Debco's approach and its unfounded allegations. There is no material
breach that allows Debco to now pick and choose among the contract provisions it finds
favorable. ''A substantial or material breach of contract is one which touches the fundamental
purpose of the contract and defeats the object of the parties in entering into the contract." Ervin

Const. Co. v. Van Orden, 125 Idaho 695, 699, 874 P.2d 506, 510 (1993). Further, a breach of
contract is not material where substantial performance has been rendered. Mountain Restaurant

Corp. v. ParkCenter Mall Associates, 122 Idaho 261, 265, 833 P.2d 119, 123 (Ct. App. 1992).
It must be noted that Debco has been paid approximately $8.4 million under the parties'
contract (the initial bid was about $6.5 million-so contract adjustments are nearing the $2
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million range). The fundamental purpose of the contract was to reconstruct and improve a road
and Debco was paid for doing so. The remaining questions are whether amounts in addition to
the $8.4 million are owed to Debco, and if so, what is the appropriate valuation of such amounts?
This is a legitimate dispute that doesn't reflect a material breach.
Debco is wrong about a material breach and its unfounded claim should be seen as
nothing more than a ploy to avoid the contract. ITD asserts that it has and that both parties
should continue to comply with the contract provisions, including the specified administrative
claims process. Contrary arguments should be treated with suspicion.

THE ADMINISTRATNE CLAIMS PROCESS SERVES A VALUABLE ROLE IN
RESOLVING CLAIMS, SIMPLIFYING COMPLICATED DISPUTES, GATHERING
INFORMATION, AND ALLOWING THE IDAHO TRANSPORTATION
DEPARTMENT AN OPPORTUNITY TO ADDRESS UNRESOLVED ISSUES
The administrative claims process is necessary and valuable. ITD should not be deprived
of its contractual right to analyze, gather information, audit alleged damages, and pay some or all
of the claims. This is particularly true in the present situation, where Debco is pursuing its claim
by way of the disfavored total cost methodology basis. Given such an approach, it is imperative
that ITD be allowed the opportunity to dig into the details and examine the assumptions that
Debco wants to gloss over.
The claims process also benefits potential mediation in that easy issues are dealt with via
the claims process, leaving only the more difficult issues for mediated resolution. Similarly, the
preparation and actual arbitration process is exponentially more intricate when the claims process
gets bypassed. ITD's counsel asserts that the length of a full-blown arbitration hearing could be
cut in half by benefitting from the administrative claims process. Debco may suggest that both
processes can proceed simultaneously.

Such is contrary to the contract, creates a "moving
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target" for the parties' arbitration effort, and diverts and divides the claims analysis efforts.
Once again, Debco is pursuing a tactical advantage by seeking to change the contractual rules.2
It' is also worth noting that the contracting community, including Debco, benefits from
the claims process. Most claims are, in fact, resolved short of arbitration (as this one might be
given adequate opportunity).

Most contractors are able to avoid the cost of counsel and

discovery and filing fees by taking advantage of the claims review and working with the
Department rather than rushing to oppose.

DEBCO'S DISREGARD OF THE ADMINISTRATIVE CLAIMS
PROCESS WOULD CREATE CLAIMS CHAOS
ITD suggests there is a reason that litigants cannot start with the Supreme Court.
Preliminary processes are important to winnow the issues and to reduce the burden on contested
proceedings. These processes typically include prior determinations and waiver if appeals are
not undertaken. Similarly, the administrative claims process provides as follows:
The Resident Engineer's decision will be final and conclusive unless, within 30
calendar days from receipt of the Resident Engineer's decision, the Contractor
appeals in writing to the Chief Engineer upon which receipt shall be
acknowledged in writing. The Contractor's appeal shall include a copy of the
Contractor's complete and fully documented claim.
See Administrative Process entry at page 37 of the 2004 Standard Specifications (last paragraph;
emphasis added). And further:
If the Contractor is to make a demand for arbitration, it must be made within 120
days of the date of the Chief Engineer's decision, otherwise the Chief Engineer's
decision shall be final and conclusive.
See Binding Arbitration entry at page 40 of the 2004 Standard Specifications (last paragraph;
emphasis added).

ITO suggests that Debco's attempt to construct a contractual explanation (Appendix "A" item 2) is
strained, pulls selectively from the contract language, and is unpersuasive. It is much more likely that
both parties understood the applicability of the claims administration process at the time of contracting.

2
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Here there has been no Chief Engineer decision because the Chief Engineer's review will
not. even be initiated unless the contractor appeals from the Resident Engineer's decision. And,
of course, the Resident Engineer has not yet reached conclusions on the claim that was submitted
one day before the AAA arbitration demand. ITD points out that its claim process would be
eviscerated if contractors could routinely side-step the existing contractual arrangement. Debco
is not entitled to receive preferential treatment.
Finally, it is worth noting that Debco could have filed its claim at any time over the past
few years. It chose to pursue another option-the non-binding DRB process (which again is
often successful). ITD's contractual rights should not now be obliterated because Debco doesn't
like its previous approach and .now wants to jump over intermediate steps .in the formal claims
process. 3

IDAHO HAS RECOGNIZED THE VALUE OF A FORMAL CLAIM
PROCESS PRECEDING LITIGATION OR ARBITRATION
Since arbitration leaves less of a published paper trail than do the courts, it is not
surprising that most case law references discussing exhaustion of an administrative claims
process date back to when litigation was what followed the formal claims process. Further, ITD
acknowledges that specific contract language may have changed over the ensuing years and that
comparison of different contracts may not be possible. Nevertheless, there is insight to be gained
from a few such references:

Harcon, Inc. v. Grand Junction Steel and the Idaho Transportation Department: "These
cases came before the Court on the stipulation of all parties except Third-Party Defendant Park-

Debco's assertion that a "dispute has been pending for well over two years" (Appendix "A", second
paragraph) is misleading because it distracts from Debco's decision to withhold any actual claim
submission until October 28, 2013.

3
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Ohio Structural Hardware, LLC for consolidation of these two cases, and on Defendant State of
Idaho's Motion to Stay. The Court orally granted the Motion to Stay pending completion of
administrative review by the Idaho Department of Transportation and reserved ruling on the
motion to consolidate pending resolution of Park-Ohio's Motion to Dismiss."

Order of

Consolidation and Stay Relief, entered by Judge Sticklen in Ada County Case No. 0103898D
(August 27, 2002) (emphasis added; unfortunately the written decision provided nothing more
than reference to the oral determination).

Acme Materials & Construction Co. v. Idaho Transportation Department:

"The

exhaustion of administrative remedies is clearly a condition precedent to filing suit."
Memorandum Decision of Judge Rowett, entered in Ada County Case No. 97495 (November 27,
1995).

Eterna-Line Corporation v. Idaho Department of Transportation: "I am not persuaded
that the contract language of the general specifications is anything more than a condition
precedent to filing suit, which in effect requires the parties to ~xhaust certain procedures to effect
a settlement, and ensures that an adequate review is had by the governing board of the
department, before the complainant resorts to litigation."

Memorandum Decision of Judge

McKee, entered in Ada County Case No. 93084 (May 23, 1990).
As support, Judge McKee relies on a Wyoming supreme court case which interpreted

a

similar administrative claims provision: "As we see it, the contract procedure for a hearing was
only a necessary prelude to filing the action in the district court for additional monies claimed to
be due." Brasel & Sims Const. Co., Inc. v. State Highway Comm 'n of Wyoming, 655 P.2d 265,
268 (1982). In turn, the Wyoming court cites similar rulings from Michigan and Pennsylvania:
"In Cooke Contracting Company v. State, 55 Mich.App. 336, 222 N.W.2d 231 (1974), it was
RESPONDENT'S MOTION TO HOLD ARBITRATION IN ABEYANCE PENDING CONTRACTUALLYREQUIRED EXHAUSTION OF ADMINISTRATIVE CLAIMS REVIEW PROCESS - 9
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(
I

held that under a similar contract provision, no lawsuit could be maintained by the contractor
against the state until the administrative remedy provided for in a contract for bridges and traffic
regulations had been exhausted."; "Parties to a contract can create valid conditions precedent to
the right to bring an action, and the claim will not accrue until the condition has been performed.

Allen N. Lashner, Inc. v. Commonwealth, Depart. of Highways, 1 Pa.Cmwlth. 486, 275 A.2d 403
(1971)." See Brasel & Sims, 655 P.2d at 268.
Apart from matters involving ITD, Idaho courts have repeatedly reinforced both statutory
and contractual administrative remedy exhaustion requirements. See, for example, American

Falls Reservoir Dist. No. 2 v. Idaho Dep 't of Water Resources, 143 Idaho 862, 872, 152 P.3d
433, 443 (2007) ("Important policy considerations underlie the requirement for exhausting
administrative remedies, such as providing the opportunity for mitigating or curing errors
without judicial intervention, deferring to the administrative processes established by the
Legislature and the administrative body ..." [citations omitted]); State, Dep 't of Agriculture v.

Curry Bean Co. Inc., 139 Idaho 789, 792, 86 P.3d 503, 506 (2004) ("When an administrative
remedy is provided by statute, relief must be sought from the administrative body and this
remedy exhausted before the courts will act. Absent a statutory exception, the exhaustion of an
administrative remedy is a prerequisite for resort to the courts." [citations omitted]); Owsley v.

Idaho Industrial Comm 'n, 141 Idaho 129, 135, 106 P.3d 455, 461 (2005) (similar); Pounds v.
Denison, 115 Idaho 381,384, 766 P.2d 1262, 1265 (1988) (similar).
The present matter is similar and should be similarly treated. Debco seeks to preclude
'

ITD's opportunity to analyze and possibly resolve claims prior to arbitration. AAA should
follow the lead of the Idaho courts which have stayed proceedings unless and until the
administrative claims process has been completed.
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IFTHE PANEL DECLINES TO ACT, IT SHOULD HOLD ARBITRATION
IN ABEYANCE TO ALLOW DETERMINATION BY A COURT
There is a mix of case law suggesting that arbitrability is alternatively within the purview
of the courts or the arbitrators. For example in a 2007 decision, the Jdaho Supreme Court stated:
"Arbitrability is a question of law to be decided by the court." Mason v. State Farm Mut. Auto.

Ins. Co., 145 Idaho 197, 200, 177 P.3d 944, 947 (2007); see also Idaho Code § 7-902
Proceedings to compel or stay arbitration (granting courts authority to make such
determinations). In the event that the arbitrators decline to hold the matter in abeyance pending
completion of the administrative claims process, the panel should alternatively grant an abeyance
sufficient for ITD to petition a state district court for stay relief.

ITD'S REQUESTED RELIEF IS MODEST AND APPROPRIATE
Although ITD reiterates that most claims do get resolved through the administrative
claims process, it acknowledges that this matter may end up before the arbitration panel at some
point in the future.

Given such possibility, ITD does not seek full dismissal and later

resubmission to the AAA. But ITD does ask that the matter be held in abeyance until completion
of the administrative claims review process. In the meantime, the panel can remain constituted,
AAA can maintain its file, and the parties can eventually reengage the arbitration process if and
when such is needed.

If an abeyance is not granted, Debco benefits from the contractual provisions it likes (i.e.,
arbitration), while being able to disregard the contractual provisions it dislikes (i.e., the
administrative claims process). Holding the matter in abeyance is contractually justified, fair,
and a judicious use of time and effort. ITD respectfully requests such relief.

RESPONDENT'S MOTION TO HOLD ARBITRATION IN ABEYANCE PENDING CONTRACTUALLYREQUIRED EXHAUSTION OF ADMINISTRATIVE CLAIMS REVIEW PROCESS - 11

000287

DATED this 21 st day of November, 2013.

~
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CERTIFICATE OF SERVICE
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105.17

2.

Final Acceptance. Upon written notice from the Contractor of completion of the
entire contract, the Engineer will make an Inspection and if all construction
provided for and contemplated by the contract Is found to be satisfactorily
completed, that inspection shall constitute the final lnspectlon and the Engineer
will make the final acceptance and notify Hie Contractor in writing of Hiis
acceptance as of the date of the final inspection. If, however, the Inspection
discloses any work, In whole or in part, as being unsatisfactory, Hie Engineer will
give the Contractor the necessary instructions for correction of same, and the
Contractor shall Immediately comply with and execute such instruction. Upon
correction of the work, another Inspection will be made which shall constitute the
final inspection, provided the work has been satisfactonly completed. In such
event the Engineer will make the final acceptance and notify the Contractor In
writing of this acceptance as of the date of final Inspection.

105.17

Claims for Adjustment and Disputes

ALTERNATE DISPUTE RESOLUTION PROVISIONS
Alternate dispute resolution provisions are provided for under Subsection 105.18,
Claim Review Board (CRB) Specifications. In addition, a Dispute Review Board
(ORB) is provided for on selected projects or may be adopted by change order. Use
of an alternate dispute resolution provision does not relieve the Contractor or
Department from complying with all contract terms and conditions, and does not
waive any notice or timefiness requirements per Subsection 105.17. However, if an
alternate dispute resolution provision Is adopted and used, the claim submittal time
frames and the review time frames of Subsection 105.17 may be revised by mutual
written agreement of the Contractor and the Department, or if they are unable to
agree, shall be established by the Department.
ADMINISTRATIVE PROCESS
RESIDENT ENGINEER. When disputes and disagreements arising out of or relating
to the Contract or any work performed pursuant to the Contract, including additional
work required In a Change Order or written or oral order or direction, lnstructi!)n,
Interpretation, or determination by the Resident Engineer occur, the Contractor shall
Immediately give a signed written notice of Intent to file a construction claim to the
Resident Engineer. If such notification is not given and the Resident Engineer is not
afforded the opportunity by the Contractor to examine the site of work or Is kept from
keeping astrict account of actual costs incurred to perform the disputed work or is not
afforded the opportunity to review the Contractor's project records, then the
Contractor shall waive all his rights to pursue the claim under the contract.
33
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105.17
Unrelated daim Issues will be processed as separate claims and therefore must be
submitted as separate claims.
The Contractor shall supplement the written notice of claim within 15 calendar days
of filing the notice of Intent to file a construction claim with a written statement
providing the following:

1. The date of the claim.
2.
3.
4.
5.

The nature and circumstances which caused the claim.
The contract provisions that support the claim.
The estimated dollar cost, if any, of the claim and how that estimate was
detem1lned.
An analysis of the schedule showing any schedule change, disruption, and any
adjusbnent of contract time.

If the claim Is continuing, the Contractor shall supplement the infom1atlon required
above in a timely manner.
The Contractor shall provide to the Resident Engineer full and final documentation to
support the claim no later than 6030 calendar days following the date the claim has
fully matured. Aclaim fully matures when all the direct damages {money and/or time)
resulting from the claim Issue can be reasonably quantified. Impact damages may
be submitted later as separate claims if and when they occur. The possibility of
Impact damages should not delay the submittal of full and final documentation of
claims with direct damages.
·
The full documentation of the claim, as presented in the administrative process shall,
at a minimum, contain the following elements.

1.

A detailed factual narration of events that details the nature and circumstances
which caused the claim. This detailed narration of events shall include, but Is
not limlted to, providing an necessary dates, locations, and Items of work
affected.by the claim.

2.

The specific provisions of the contract or laws which support the claim and a
statement of the reasons why such provli,ions support the claim.

34
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105.17
3.

The identification and copies of ail documentsany of the Contractor's documents
and the substance of any oral communication that support the clalm. Manuals
that are standard to the industry may be included by reference.
·

4.

If an adjustment of time for the performance of the contract is sought:

5.

6.

a.

The specific days and dates for which it is sought. .

b.

The specific reasons the Contractor believes a time adjusbnent should be
granted,

c.

The specific provisions of the Contract under whlch additional time Is
sought.

d°.

The Contractor's detailed analysis of their schedule to demonstrate the
justification for a time adjusbnent.

If additional monetary compensation is sought, the exact amount sought and a
breakdown of that amount Into the following categories:
a.

Labor. Listing of Individuals, classification, hours worked, etc.

b.

Materials. Invoices, purchase orders, etc.

c,

Equipment. Listing detailed description (make, model, and serial number),
hours of use and dates of use. Equipment rates shall be at the applicable
Blue Book Rate, which was in effect when the work was performed, as
defined in Subsection 109.03.

d.

Job Site Overhead.

e.

Home Office Overhead (General and Administrative).

f.

Other categories as specified by the Contractor or the Department.

The above data shall be accompanied by a notarized statement from the
Contractor containing the following certification:
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Under penally of law for peijuiy or falsification, the undersigned,
(Name)

{Title)

(Company)
hereby certifies that the claim Is made In good faith; that the supporting
data are accurate and complete to the best of my knowledge and belief;
that the amount requested accurately reflects the contract adjusbnent for
which the Contractor believes the Idaho Transportation Deparbnent is
Hable; and that I am duly authorized to certify the clalm on behalf of the
Contractor.
(Dated)
Subscribed and sworn before me this
_ _ _ _ _ _....,20_ _•

day of

Notary Seal

My commission expires: _ _ _ _ _ __

An pertinent information, references, arguments and data to support the claim shall
be Included.
36
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105.17
By failing to follow the claim procedures previously described, including time frames
and content of claim submlttals, the Contractor waives his right to pursue the claim
under the contract.
Throughout any disputed work, the Contractor shall keep complete records of extra
costs and time Incurred. The Contractor shall provide copies of these records to the
Resident Engineer as they accrue (daily if necessary) so they may be reviewed and
field verified while the disputed wort< is taking place.
Provided the claim is complete and fully documented when It ls received, the
Resident Engineer will render a decision as follows:
Within 60 calendar days from the date the Resident Engineer receives the claim
if the claim amount ls less than $100,000.
Within 90 calendar days from the date the Resident Engineer receives the claim
if the claim is greater than $100,000.
If the claim submittal is found to be incomplete, the Contractor will be notified to
provide the additional information that Is required. When this occurs the Resident
Engineer's review time will be adjusted as deemed appropriate and the Contractor
will be notified.
·
If the Resident Engineer determines a claim has entitlemen~ an adjustment will be
made when warranted.
In spite of any claim, the Contractor shall proceed with the performance of the
contract and In accordance with the Resident Engineer's direction.
Fanure of the Resident Engineer to provide awritten decision within the time provided
above shall be deemed denial of the claim and the Contractor may appeal within 30
calendar days.

CHIEF ENGINEER. The Resident Engineer's decision will be final and conclusive
unless, within 30 calendar days from receipt of the Resident Engineer's decision, the
Contractor appeals In writing to the Chief Engineer upon which receipt shall be
acknowledged in writing. The Contractor's appeal shall Include a copy of the
Contractor's complete and fully documented claim.
37
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105.17
The Chief Engineer will issue a wrttten decision to the contractor within 90 calendar
days from the date the Chief Engineer receives the claim appeal.
The Chief Engineer's decision will be final and conclusive unless subsequently
changed by a court of competent jurtsdiction or by binding arbitration.

GENERAL
In connection with any appeal proceeding under this subsection, the Contractor will
be afforded an opportunity to be heard in support of their claim at any level of review.
At any stage of the Administrative process, if the above review time restraints are
unreasonable due to the complexity of the claim under consideration, either party will
notify the other and mutual consent will be required to extend the times set forth for
decision at any level.
AUDITS

The Contractor's wage, payroll, and cost records pertaining to the claim shall be open
to inspection and/or audit by representatives of the Department The Contractor shall
retain these records on their premises. Cost records of ail subcontractors and all
lower tier subcontractors shall be retained and open to similar inspection and/or audit
The inspection and/or audit may be performed by employees of the Department or
by an Independent auditor under contract with the Department. The Contractor,
subcontractors, or lower tier subcontractors shall provide adequate facilities,
acceptable to the Department and its auditors for the inspection and/or audit process
durtng normal business hours. The Contractor, subcontractors, and lower tier
subcontractors shall make a good faith effort to cooperate with the auditors. The
Contractor will be provided with reasonable notice before the' first day the audit is
scheduled to commence. All cost records shall be retained until the claim is resolved.
Information obtained in such audits shall be maintained by the Department to the
extent provided by law as confidential information.
Failure of the Contractor, subcontractors, or lower tier subcontractors to maintain and
retain sufficient records to al!ow the auditors to verify all or aportion of the claim or to
pem,it the auditor access to the books, ledgers or any other records of the Contractor,
subcontractors, or lower tier subcontractors shall constitute awaiver of that portion of
the claim.
38
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105.17
At a minimum, the auditors shall have available to them the following documents
pertaining to the claim:

1. All daily time sheets and supervisors' daily reports.
2.
3,
4.
5.
6.
7.
8.
9.
10.
11.
12,
13.
14.
15.
16.
17.

18.
19.

20.
21.

All union agreements.
All insurance, welfare, and benefits records,
All payroll registers.
All earnings statements and records.
All payroll tax statements and records.
All matertals records, invoices and requisitions.
All matertals cost distribution sheets.
All equipment records.
All vendors, rental agencies, subcontractor's and lower tier subcontractor's
invoices,
All subcontractor's and lower tier subcontractor's payment certificates.
All canceled checks for both payroll and vendors.
All job cost reports.
All job payroll ledgers.
All general ledgers.
All cash disbursement journals.
All financial statements for all years reflecting the operations on this contract. In
addition, the Department may require, n deemed appropriate, additional
financial statements for (3) years preceding execution of the contract and three
years following final acceptance of the project.
All documents which relate to each and every construction claim for this project
together with all documents which support the amount of damages as to each
claim for this project.
Worksheets, accounting spreadsheets or any other documents used to prepare
the elements of the construction claim Including but not limited to labor, benefits
and insurance, matertals, equipment, subcontractors, all documents which
establish the time pertods, individuals involved, the hours for the Individuals, and
the rates for all the individuals.
All documents and computation sheets used durtng the course of bidding to the
extent the claim is based upon the ortginal bid.
All scheduling documentation.
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105.17
BINDING ARBITRATION
The Contractor shall exhaust the Administrative Process for resolution, unless Iha
Contractor and the Department agree that claims that have not been resolved
through the Administrative Process provided In this section shall be resolved through
binding arbitration. The Contractor and the Department may agree on an arbitration
process, or, if the Contractor and the Department cannot agree, arbitration shall be
administered through the American Arbitration Association (AAA) using the following
arbitration methods:

1. The current version of the Expedited Procedures of the Construction lndusliy
Arbitration Rules shall be used for claims with an amount equal to or less than
$250,000.
2.

The current version of the Standard Procedures of the Construction lndusliy
Arbitration Rules shall be used for claims with an amount greater than $250,000.

The Department and Contractor agree that any arbitration hearing shall be conducted
in Boise, Idaho.
The Contractor and the Department agree to be bound by the decision of the binding
arbitration, and the judgment rendered by the arbitrator(s). The decision of the
arbltrator(s) and the specific basis for the decision shall be in writing. The arbitrator(s)
shall use the contract as a basis for the decision,
Unless the Contractor and the Department agree, aH unresolved claims and disputes,
which arise from the contract, must be brought in a single arbitration hearing.
The Contractor shall in all subcontracts and contracts with suppliers include a
provision that the subcontractor/supplier shall be bound by and limited to the
procedures outlined In Subsection 105.17 Claims for Adjustments and Disputes. All
subcontractor and supplier claims must be made by the Contractor.
If the Contractor Is to make ademand for arbltration,"it must be made within 120 days
of the date of the Chief Engineer's decision, otherwise the Chief Engineer's decision
shall be final and conclusive.
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DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

10
11

IDAHO TRANSPORTATION
DEPARTMENT,

12

Plaintiff,
13

14
15

vs.
ASCORP, INC. d/b/aDEBCO
CONSTRUCTION,

16
11

Defendant.
_____________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-OC-1321919

DEBCO'S BRIEF IN SUPPORT OF
MOTIONS TO DISMISS AND
FORSUMMARYJUDGMENT

18

Debco respectfully submits the following brief.
19

UNDISPUTED FACTS

~o
21

22
23

24

The following facts are undisputed:
1)

The contract in question contains an arbitration clause. (See, e.g., Complaint

Paragraph 14, and page 40 of Exhibit "C" to the Complaint). The arbitration provisions are
duplicated for convenience within Exhibit "A" attached.

25

2)

ITD asserts that, in application of the contract arbitration clause, Debco should

26

27

not have filed the arbitration without first completing·,a contract administrative claims process

28
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1
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l
2

controlled by ITD. ITD seeks to enforce its interpretation of the contract. (See, e.g, Complaint
paragraphs 35-40).

3'

4

3)

As detailed herein, and consistent with established constructional rules

s

referenced here, Debco asserts that completion of the contract administrative claims process is

6

not a condition precedent to a demand for arbitration.

7
8

4)

As detailed herein, Debco asserts that even if there hypothetically were such a

condition precedent, Deb co is excused from contract performance by ITD' s material breach of

9

contract, that material breach is a question of fact, and that question of material breach is for
10
11

12
13

l4

the arbitrators. (Affidavit of Lonnie Simpson, if3-12).
5)

A "blue ribbon" panel of top construction law experts from around the northwest

has been empaneled as arbitrators of this dispute by the American Arbitration Association.
(Affidavit of Counsel, if4). ITD participated in arbitration and in the selection of this panel.

15

(Affidavit of Lonnie Simpson, ifl4).
16

17
18

19

20
21

6)

The same procedural issues that ITD has presented by this suit have been

presented by ITD to the arbitrators. (Affidavit of Counsel, if5).
7)

ITD is using this suit for collateral motives, including discovery under the Idaho

Civil Rules not contemplated in the context of arbitration. (Affidavit of Counsel, ,rs).
SUMMARY OF ARGUMENT

22

23

This is a contract case presenting a contract question.

24

The arbitration clause does not contain a condition precedent to filing a demand for

25

arbitration. Even if it were within this court's province to decide this issue, all rules of contract

26

construction work against ITD's complaint. Arbitration is favored in the law, conditions

'27

precedent disfavored in the law, all doubts are to be resolved in favor of arbitration, and it

28
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1
2

cannot be stated with ''positive assurance" that the arbitration clause is not susceptible of any
interpretation covering this dispute. The dispute is arbitrable.

3

4

However, under settled law, compliance with any condition precedent to arbitration is a

s

question for the arbitrators (not the courts) to decide. The complaint does not state a claim on

6

which relief can be granted by this court. ITO has already placed the issue before the arbitrators

7

and is using this suit for improper collateral purposes, including serving discovery requests

8

directed to the underlying dispute, which are inconsistent with the rules of the American

9

Arbitration Association.
10,
11

Alternatively, Debco's complaint is for ITD's material breach of contract. Under

12

established law, any such material breach would suspend Debco's obligation of performance

13

of any hypothetical contract condition precedent. The question of material breach is a fact

14

question requiring an evidentiary hearing. That question is for the arbitrators. This court should

15

not have a trial on the subject of material breach so as to determine whether this dispute is
16

17
18
19

20
21

arbitrable.
ARGUMENT

a. Administrative Remedies Doctrine Inapplicable.
The doctrine of exhaustion of administrative remedies applies to "statutory" issues. i
There are no applicable statutory or regulatory rules or procedures supporting ITD's complaint.

22
23

24

This is a contract case. ITO asserts that it " .. .is entitled to enforce the contract provisions
pertaining to the administrative claims process." (Complaint, P. 37; emphasis added).

2S

Our supreme court has noted in other ITO construction disputes that, in entering into the

26

contract, the Idaho Transportation Department " .. .laid aside its attributes as a sovereign, and

27

bound itself substantially as one of its citizens does when he enters into a contract. Its contracts

28

are intemreted as the contracts of individuals ...."ii
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1
2

b. It is Settled Law that Questions of Procedural Arbitrability are for the
Arbitrators.

3

ITD complains that "Debco has failed to exhaust the contract administrative claims

4

process prior to demanding arbitration" (Compliant, p. 35); that "ITD is entitled to enforce the

5

contract provisions pertaining to the administrative claims process" (Complaint, p. 37); and that

6

7
8
9

10
11

"[a]n arbitration stay would comply with the Parties' contract." (Complaint, p. 40).
Debco disputes that any administrative claims process is a condition precedent to
demanding arbitration.
Idaho's Supreme Court has recognized authority that has " ... limited the scope of the
question of arbitrability. The vast majority have held that issues of procedural arbitrability,

12

such as whether conditions precedent to an obligation to arbitrate have been met, are for the
13

14

arbitrators to decide.iii The Court went on to hold: "Whether the Trustee has complied with

15

contract procedures that are conditions precedent to the arbitration of particular issues is to be

16

determined by the arbitrators. ,,iv

11

The question presented by Plaintiffs complaint is properly for the arbitrators. The

18

question is already pending before the arbitration panel. Plaintiff filed a motion to stay before

19

the arbitration panel some weeks before it filed this suit. (Affidavit of Counsel, P. _ __,)

20

21

Presenting dual motions smacks of improper "shopping" for a favorable decision from either

22

23
24

25

c. This Dispute is Clearly Arbitrable.
i. The Contract Clause Does Not Contain a Condition Precedent.
The full text of the arbitration clause is quoted within Exhibit "A".

26

The arbitration clause does not contain a condition precedent to filing an arbitration
27
28

demand. It does purport to require completion of the administrative claims processvi (which
Debco is endeavoring to do) but simply does not forestall a demand to schedf#re-WCt.¥lffiI§litWz,
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l

hearing prior to completion of the claims process, does not provide that the administrative

2

process is a "condition precedent" to a demand, and does not specify a remedy of dismissal if
3

4

arbitration is demanded before completion of the administrative process.

5

The court should read the contract as a whole and give meaning to all its terms.vii

6

The contract also provides that if an arbitration "process" cannot be agreed, disputes shall be

7

resolved by AAA arbitration,viii and further, that the parties shall be bound by the ruling of the

8

arbitrators. ix As indicated by the complaint here, an arbitration process has not been agreed and

9

resort to the AAA is consistent with the contract.
10
11

Perhaps most telling, the arbitration clause also provides that all "claims and disputes

12

which shall arise from the contract" shall be resolved in a single arbitration hearing.x (Emphasis

13

added). While ITD complains that an administrative "claims" process has not been completed,

14

the obligation to arbitrate goes beyond "claims" and covers all "disputes which shall arise from

15

the contract", obviouslyincluding "disputes" involving material breach.
16

17

Even as to the "claim" for extra work, if ITD complies with its contract claims

18

schedule, the claims process will be complete at least 6 months before an arbitration hearing

19

can be scheduled.
ITD has been evaluating and analyzing this problem for three years. Surely it must be

21

nearing completion of its studies. Debco' s very existence is jeopardized by each day of delay.
22

23

ii. The "Positive Assurance" Rule.

24

A strong public policy favors arbitration. xi

2S

A contract clause will require arbitration unless it can be said with positive assurance

26
'27

that the clause is not susceptible of an interpretation covering the dispute.xii
iii. The "All Doubts" Rule.

28

All doubts are to be resolved in favor of arbitability.xiii
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1
2

iv. Conditions Precedent Must Be Clear and are Disfavored.
The contract clause in question here simply does not provide that completion of the

3
4

contract claims process is a condition precedent to an arbitration demand. This is patent where,

s

in addition to the "positive assurance" and "all doubts" rules, the court applies constructional

6

rules as to conditions precedent.

7
8

A contract provision may be construed as a covenant or a condition precedent. xiv

A

condition precedent must appear expressly or by clear implication.xv

9

"As a general rule, conditions precedent are not favored by the courts."xvi
10

11
12

The arbitration clause simply does not provide that completion of the administrative
clams process is a condition precedent to any demand for arbitration.

13

14

v. ITD Has Already Presented This Issue to Arbitration.
In apparent recognition of these clear standards, ITD presented this same motion to the

15

arbitrators before it presented the motion to this court. ITD also participated in arbitration
16

17

hearings and the selection of arbitrators. (Affidavit of Lonnie Simpson, 114).
vi. ITD Nonpayment is a Material Breach Suspending Contract
Compliance.

18

19

~o

ITD's nonpayment is not just a material breach of its contract obligation to pay, but

21

withholding monies due violates the covenant of good faith and fair dealing.xvii This "dispute"

22

regarding material breach is no less arbitrable that Debco's "claim" for payment for extra

23

work.xviii

24

Whether a breach is material is a question of fact for the arbitration panel.xix An

2S

2G
27

evidentiary hearing is required before the trier of fact.

"If a breach of contract is material, the other party's performance is excused".xx

28
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l

Hypotltetically, even

if the contract arbitration provision could possibly be read as requiring

2

completion of tlte administrative claims process before an arbitriton demand could be filed,
3'
4

tlten ITD 's material breaclt ltas "excused" Debco from tltat ltypotltetical contract obligation.
Although a party is generally relieved of performance by the other's material breach,

6

arbitration provisions of a contract nonetheless continue to be enforceable by statute save upon

7

grounds which exist for "revocation" of the contract. xxi

8

In Idaho, this statute has been interpreted to mean that a contractual requirement for

9

10
11

arbitration is enforceable except only where there is " ... a condition that vitiates the agreement
ab initio [from inception] such as fraud, mistake, or duress".

CONCLUSION

12
13

14

xxii

Quite patently, and in proper and fair application of the forgoing authority, this suit
should be dismissed.

15

DATED this 16th day of January, 2014.
16

11
18
19

l
j:." ~

BLEWETT MUSHLITZ, LLP ,,,-:,
By
Ron T. Blewett, ISB No. 2963
Attorneys for Defendant.

20
21

22
23

24
25

26
27

28
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1
2

CERTIFICATE OF SERVICE

3

4
5

I HEREBY CERTIFY that on the 16th day of January, 2014, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

6

Lawrence G. Wasden
Steve Olsen
GaryD. Luke
Attorney General's Office
3311 West State Street
P. 0. Box 7129
Boise, ID 83707-1129

7
8

9

10

U.S. Mail
Hand Delivered
Overnight Mail
TelecopyIF acsimile
E-mail

I/<( c?

11

By:_ _ _ _ _ _ _ _- - - ' - - - - - - - - - - Attomeys for Defendant

12
13

:14

15
16
"Where an administrative remedy is provided by statute, relief must be sought from the administrative body and
this remedy exhausted before the courts will act. Absent a statutory exception. the exhaustion of an administrative
remedy is a prerequisite for resort to the courts." Pounds v. Denison. 115 Idaho 381,384, 766 P.2d 1262, 1264
(Ct.App.1988) (emphasis added).
ii Grant Construction Company v. Bums, 92 Idaho 408, 412-413 (1968). quoting Carr v. State ex rel.
Coetlosquet, 127 Ind. 204, 26 N.E. 778, 779, (emphasis added).
i

17
18
19

20

iii

Storey Const. Inc. v. Hanks, 148 Idaho 401,412 (2009) (emphasis added).

iv

Id. at 148 Idaho 412-413.

A litigant can waive the right to demand arbitration by participating in litigation [See, e.g., Borah v.
McCandless, 147 Idaho 73. (2009)]and the converse is analogous here. ITO has presented this same issue to the
arbitrators.
vi "The contractor shall exhaust the Administrative Process for resolution. unless the contractor and the
Department agree that claims that have not been resolved through the Administrative process provided in this
section shall be resolved through binding arbitration. The contractor and the department may agree on an
arbitration process, or, if the contractor and the Department cannot agree, arbitration shall be administered through
the American Arbitration Association (AAA) ... " ITO Standard Specifications 105.17
vii Twin Lakes Village PropertyAss'n, Inc. v. Crowley. 124 Idaho 132, 138 (1993)
v

21
22
23

24

2S

viii

Id.

The Department and the Contractor agree to be bound by the decision of the binding arbitration, and the
judgment rendered by the arbitrator(s). ITD Standard Specification 105.17
x "Unless the Contractor and the Department agree, all unresolved claims and disputes which shall arise from the
contract must be brought in a single arbitration hearing." ITO Standard Specification 105.17.
xi Storey Const. Inc. v. Hanks, 148 ldaho 401,412 (2009)
xii "A court reviewing an arbitration clause will order arbitration unless 'it may be said with positive assurance that
the arbitration clause is not susceptible of an interpretation that covers the asserted dispute." Wattenbarger v.
ix

26

28
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l
2
3

4

5
6

7
8

A.G. Edwards & So11s1 I11c., 150 Idaho 308, 315 (2010), quoting Storey Co11str. 1 J11c. v. Ha11ks, 148 Idaho 401,
412 (2009) (emphasis added).
xiii Id.
xiv

World Wide Lease, l11c. v. Woodworth, 111 Idaho 880, 887-888 (1987)
Wide Lease, supra at 888.

xv World
xvi Id.

xvii

Boise Mode, LLC v. Do11ahoe Pace & Part11ers1 LTD, 154 Idaho 99 (2013).

"Unless the Contractor and the Department agree, all unresolved claims and disputes which shall arise from the
contract must be brought in a single arbitration hearing." ITD Standard Specification 105 .17.
xix J.P. Strave11s Pla1111i11gAssociates, J11c. v. City of Wallace, 129 Idaho 542 (App. 1996).
xx J.P. Strave11s, supra at 129 Idaho 545; (emphasis added).
xxi LC. §7-901.
xxii Lovev v. Rege11ce Blue Shield of]dalw, 139 Idaho 37, 41 (2003). And see, Ha11sen v. State Farm Mutual
Auto l11sura11ce Co., 112 Idaho 663, 668 (1987), citing, Loomis, I11c. v. Cudahy, 104 Idaho 106 (1982).
xviii

9

10
11
12
13

14
15
16

17
18
19

20
21
22

23
24

25
26

27
28

Blewett Mushlitz,
DEBCO'S BRIEF IN SUPPORT OF MOTIONS
TO DISMISS AND FOR SUMMARY JUDGMENT

9

Attorneys
000305

Lewiston, Idaho 8350 I

LLP

EXHIBIT "A"
2004 Idaho Transportation Department
Standard Specifications for Highway Construction

105.17
BINDING ARBITRATION
The Contractor shall exhaust the Administrative Process for resolution, unless the Contractor and
the Department agree that claims that have not been resolved through the Administrative Process
provided in this section shall be resolved through binding arbitration. The Contractor and the
Department may agree on an arbitration process, or, i the Contractor and the De artment canno~
agree, arbitration shall be administered through the American Arbitration Association (AAA) using
the following arbitration methods:
1.

The current version of the Expedited Procedures of the Construction Industry Arbitration
Rules shall be used for claims with an amount equal to or less than $250,000.

2.

The current version of the Standard Procedures of the Construction Industry Arbitration
Rules shall be used for claims with an amount greater than $250,000.

The Department and Contractor agree that any arbitration hearing shall be conducted in Boise, Idaho.
he Contractor and the De artment agree to be bound by the decision of the binding arbitration, and
the judgment rendered by the arbitrator(s . The decision of the arbitrator(s) and the specific basis for
the decision shall be in writing. The arbitrator(s) shall use the contract as a basis for the decision.
Unless the Contractor and the Department agree, all unresolved claims and dis2utes which arise
from the contract, must be brought in a single arbitration hearing.
The Contractor shall in all subcontracts and contracts with suppliers include a provision that the
subcontractor/supplier shall be bound by and limited to the procedures outlined in Subsection 105.17
Claims for Adjustments and Disputes. All subcontractor and supplier claims must be made by the
Contractor.

If the Contractor is to make a demand for arbitration, it must be made within 120 days of the date
of the Chief Engineer' s decision, otherwise the Chief Engineer' s decision shall be final and
conclusive.
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GARYD. LUKE
..Deputy Attorney General
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83 707-1129
Telephone: (208) 334-8815
Facsimile: (208) 334-4498
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By STACEY LAFFERTY
DEPUTY

Counsel for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO, IDAHO
TRANSPORTATION BOARD,

vs.

)
)
)
)
)
)

ASCORP, INC d/b/a DEBCO
CONSTRUCTION,

)
)
)

Plaintiff,

Case No. CV OC 1321919

NOTICE OF HEARING

)

Defendant.

)

_______________ )
TO:

THE ABOVE-NAMED DEFENDANT AND ITS ATTORNEY OF RECORD:
YOU ARE HEREBY NOTIFIED th~t Plaintiffs Motion for Temporary Restraining

Order in the above-entitled cause will be called up for hearing before this Court at Boise, Idaho,
on the 10th day of February, 2014, at the hour of3:00 p.m., or as soon thereafter as c~unsel may
be heard.

NOTICE OF HEARING - 1
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...

DATED this 21 st day of January, 2014.

Deputy Attorney General

CERTIFICATE OF SERVICE

s.±.-

1 hereby certify that on this .;ll day of January, 2014, I caused to be served a true and correct
copy of the foregoing by the method indicated below, and addressed to the following:
Ron T. Blewett
Attorney at Law
Bollinger Financial Center
301 'D' Street
P.O. Box 1990
Lewiston, ID 83501

U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
FAX (208) 413-6682
=:i2{MAIL: ronblewett@idahoconstructionlawyers.com

&( Qra VU.u \Ll;e+-~i .

sTEP
NIEL. WRIGHT
Legal Assistant

NOTICE OF HEARING - 2
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1

4
5
6

7
8

JAN 23 2014

RON T. BLEWETT
Idaho State Bar No. 2963
BLEWETT MUSHLITZ, LLP
Attorneys at Law
The Bollinger Financial Center
301 "D" Street
P. 0. Box 1990
Lewiston, Idaho 83501
Telephone: (208)413-6678
Facsimile: (208)413-6682
ronblewett(@idahoconstructionlawyers.com
dougmushlitz@idahoconstructionlawyers.com

CHRISTOPHER D. RICH, Clerk
By ELYSHIA HOLMES
DEPUTY

9

Attorneys for Defendant
10
11

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

12
13

14

IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff,

15

lG
11
18
19

~o

vs.
ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-OC-1321919

NOTICE OF HEARING

----------)

21

YOU WILL PLEASE TAKE NOTICE that the above-named Defendant will bring on for

22

hearing its pending Motion to Dismiss before the above-entitled Court on Monday, February 10,

23

2014, at 3:00 o'clock P.M.,in the Ada County Courthouse, Boise, Idaho.
24
25

2G
27
28
NOTICE OF HEARING

1

Blewett Mushlitz,
Attorneys
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Lewiston, Idaho 83501

LLP

~

t
l

tJ)-~4- ..
DATED this _tfi._ day of January, 2014.

2
3'

BLEWETT MUSHLITZ, LLP
4

/r

By_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Ron T. Blewett, Attorneys for Defendant
ISB No. 2963

s
6

7
8
9

10
11

12
13

14
15

16

CERTIFICATE OF SERVICE
$+
I HEREBY CERTIFY that on the ~I day of January, 2014, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

------· ·-··-· ·----··. - -·

m-------·rrs:-Ma11

Lawrence G. Wasden
Steve Olsen
GaryD. Luke
Attorney General's Office
3311 West State Street
P. 0. Box 7129
Boise, ID 83707-1129

D
D
D
D

Hand Delivered
Overnight Mail
Telecopy/Facsimile
E-mail

l7

-,!,,__n-+--f 7

18

By: _ _ _ _ _ _ _ _ _ _ _
Attorney for Defendant

19

20
21
22
23
24
25

26
·27

28.
NOTICE OF HEARING

2

Blewett Mushlitz,
Attorneys
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LAWRENCE G. WASDEN
ATTORNEY GENERAL
STEVE OLSEN
Chief, Civil Litigation Division
GARYD. LUKE
Deputy Attorney General
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83707-1129
Telephone: (208) 334-8815
Facsimile: (208) 334-4498
gary.luke@itd.idaho.gov
ISB #6450
Counsel for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT·
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO, IDAHO
TRANSPORTATION BOARD,
Plaintiff,
vs.
AS CORP, INC d/b/a DEBCO
CONSTRUCTION,
Defendants.

_______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 1321919
.

MOTION FOR TEMPORARY
RESTRAINING ORDER
(NO ORAL HEARING REQUESTED
PER CIVIL RULE 65)

COMES NOW PLAINTIFF, by and through its attorney of record, Gary D. Luke,
pursuant to Rule 65(b) of the Idaho Rules of Civil Procedure and hereby requests this Court to
issue a Temporary Restraining Order directed to Defendant Debco so as to stay any arbitration
before the American Arbitration Association until a scheduled hearing before this Court on
February 10, 2014.

This motion is made and based on the accompanying Affidavit and

Memorandum.
MOTION FOR TEMPORARY RESTRAINING ORDER - 1

000311

By way of a Scheduling Conference conducted by this Court last week, it was agreed that
ITD's request for a Temporary Restraining Order would be heard on February 10, 2014.
Subsequent to that Scheduling Conference, however, ITD received correspondence from the
AAA regarding arbitration panel selection, a scheduled preliminary hearing (February 5, 2014),
and a request for initial payments to the arbitrators (by or before January 31, 2014). The AAA's
letter has brought ITD's concerns to the forefront because the requested payments and the
preliminary hearing are scheduled to occur prior to the February 10, 2014 hearing before this
Court.

Accordingly, ITD seeks an immediate Temporary Restraining Order to address the

pending AAA deadlines, as well as a subsequent preliminary injunction to be heard on February

DATED this 2th day of January, 2014.

Deputy Attorney General
Idaho Transportation Department

CERTIFICATE OF SERVICE
I hereby certify that on this 27 th day of January, 2014, I caused to be served a true and correct
copy of the foregoing by the method indicated below, and addressed to the following:
Ron T. Blewett
Blewett Mushlitz LLP
Bollinger Financial Center
301 'D' Street, Ste. C
P.O. Box 1990
Lewiston, ID 83501

U.S. MAIL
HAND DELIVERED
__OVERNIGHT MAIL
~ x (208) 413-6682
_ LEMAIL: ronblewett@idahoconstructionlawyers.com

~~w.U~t'
TEANIE
L. WRIGHT
Legal Assistant

MOTION FOR TEMPORARY RESTRAINING ORDER - 2
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JAN 27 2014

LAWRENCE G. WASDEN
ATTORNEY GENERAL

CHRISTOPHER o
By STACEY LAFRICH, Clark
O!:PtJtv

STEVE OLSEN
Chief, Civil Litigation Division

FERTY

GARYD. LUKE
Deputy Attorney General
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83 707-1129
Telephone: (208) 334-8815
Facsimile: (208) 334-4498
gary.luke@itd.idaho.gov
ISB #6450
Counsel for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO, IDAHO
TRANSPORTATION BOARD,
Plaintiff,
vs.
ASCORP, INC d/b/a DEBCO
CONSTRUCTION,
Defendants.

_______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 1321919

MOTION FOR PRELIMINARY
INJUNCTION

COMES NOW PLAINTIFF, by and through its attorney of record, Gary D. Luke,
pursuant to Rule 65(e) of the Idaho Rules of Civil Procedure and hereby ~equests this Court to
issue a Preliminary Injunction directed to Defendant Debco so as to stay any arbitration before
the American Arbitration Association unless and until Debco completes the contractual
administrative claims review process. This motion is made and based on the accompanying
Affidavit and Memorandum.
MOTION FOR PRELIMINARY INJUNCTION - I

000313

)
By way of a Scheduling Conference conducted by this Court last week, it was agreed that
ITD's request for a Temporary Restraining Order would be heard on February 10, 2014.
Subsequent ,to that Scheduling Conference, however, ITD received correspondence from the
AAA regarding arbitration panel selection, a scheduled preliminary hearing (February 5, 2014),
and a request for initial payments to the arbitrators (by or before January 31, 2014). The AAA's
letter has brought ITD's concerns to the forefront because the requested payments and the
preliminary hearing are scheduled to occur prior to the February 10, 2014 hearing before this
Court.

Accordingly, ITD seeks an immediate Temporary Restraining Order to address the

pending AAA deadlines, as well as a subsequent preliminary injunction to be heard on February
10th_

DATED this 2ih day of January, 2014.

Deputy Attorney General ,
Idaho Transportation Department

CERTIFICATE OF SERVICE
I hereby certify that on this 2ih day of January, 2014, I caused to be served a true and correct
copy of the foregoing by the method indicated below, and addressed to the following:
Ron T. Blewett
Blewett Mushlitz LLP
Bollinger Financial Center
301 'D' Street, Ste. C
P.O. Box 1990
Lewiston, ID 83501

U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
_F,.AX (208) 413-6682
_a/E_rvMAIL: ronblewett@idahoconstructionlawyers.com

&,p li.1.,D~&±:
STEPANIE L. WRIGHT
Legal Assistant

MOTION FOR PRELIMINARY INJUNCTION - 2
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A.M, _ _men,..,..,,.

J~

•-~.J';,~~ rf-6..i

LA WREN CE G. WASDEN
ATTORNEY GENERAL

JAN 27 2014
CHRIS'f'OPHl!A D. RICH, Clerk

STEVE OLSEN
Chief, Civil Litigation Division

By STAOeY LAFFERTY
DEPUTY

GARYD. LUKE
Deputy Attorney General
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83 707-1129
Telephone: (208) 334-8815
Facsimile: (208) 334-4498
gary.luke@itd.idaho.gov
ISB #6450
Counsel for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO, IDAHO
TRANSPORTATION BOARD,
Plaintiff,
vs.
ASCORP, INC d/b/a DEBCO
CONSTRUCTION,
Defendants.

_______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 1321919

AFFIDAVIT OF PLAINTIFF'S
COUNSEL IN SUPPORT OF
TRO AND PRELIMINARY
INJUNCTION

State of Idaho )
: ss.
County of Ada)
Gary D. Luke, being first duly sworn upon oath, deposes and says:
1.

I am one of the attorneys for the Plaintiff in the above action, and I issue this

affidavit in my capacity as a Deputy Attorney General for the State of Idaho, Idaho
Transportation Department.

AFFIDAVIT OF PLAINTIFF'S COUNSEL IN SUPPORT OF TRO AND PRELIMINARY INJUNCTION- 1
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2.

Attached as Exhibit A to this Affidavit is a true and correct copy of a letter

received from the American Arbitration Association, dated January 23, 2014 and addressed to
opposing counsel and myself. As can be seen, the letter schedules a Preliminary Hearing for
Wednesday,' February 5, 2014 at 2:00 PM, and requests compensation for the Arbitrators' Study
and Preparation in the amount of $1,700.00 to be paid not later than Friday, January 31, 2014.
3.

Attached to Plaintiffs Complaint for Declaratory Judgment and Injunctive Relief

which was filed with this Court on December 10, 2013 are Exhibits A through J, which are true
and correct copies of the following:
Exhibit A
Exhibit B
Exhibit C
Exhibit D
Exhibit E
Exhibit F
Exhibit G
Exhibit H

Exhibit I
Exhibit J

Schedule of Items
Contract Agreement
Standard Specification 105.17 (2004)
Supplemental Specifications Index and Changes to Specifications 105.17
Debee's Certified Claim dated October 28, 2013
Debco's Demand for Arbitration dated October 29, 2013
Plaintiffs Answering Statement and Motion to Hold Arbitration
in Abeyance dated November 21, 2013
AAA's email to the parties dated November·22, 2013 acknowledging
receipt of Plaintiffs Answering Statement and Motion to Hold Arbitration
in Abeyance
Email from Opposing Counsel dated November 22, 2013 opposing
Plaintiffs Motion to Hold Arbitration in Abeyance
Debco's Motion to set Briefing Schedule and Arbitration Date dated
December 2, 2013

Each of these documents is hereby incorporated and may be referenced in support of ITD's
request for injunctive relief.
4.

As counsel for ITD, I received and reviewed a copy of Debee's October 28, 2013

claim document.
.

5.

'

As counsel for ITD~ I received and.reviewed
a copy ofDebco's October 29, 2013
' .

arbitration demand.

AFFIDAVIT OF PLAINTIFF'S COUNSEL IN SUPPORT OF TRO AND PRELIMINARY INJUNCTION- 2
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6.

On behalf of ITD, I contacted Debco's counsel after receipt of the October 29,

2013 arbitration demand. I explained that ITD had not been able to proceed with the claims
process and that arbitration should b~ vacated or stayed. Debco's counsel declined to vacate or
stay the arbitration.
7. ·

On behalf of ITD, I contacted the 'American Arbitration Association and asserted

that any AAA arbitration demand was premature and should be stayed or vacated.
8.

I have received multiple communications from AAA indicating that it would

continue to administer the arbitration unless the parties agreed otherwise or unless a court
ordered otherwise.
9.

On behalf of ITD, I reviewed the AAA Construction Arbitration Rules and

concluded that silence or non-participation by ITD in the face of an untimely AAA proceeding
would potentially constitute waiver. Hence I prepared and submitted an Answer and a request to
hold arbitration in abeyance. Furthermore, I participated in the arbitrator selection process and
struck the names of potential arbitrators as requested by AAA.
10.

On behalf of ITD, I participated· in the review of the documents purportedly

provided in support ofDebco's October 28, 2013 claim.
11.

On behalf of ITD, I prepareo and submitted a letter dated December 17, 2013 to

Deb co' s counsel to request specific documents and· information that were missing from the
October 28, 2013 claim. A true and correct copy of my December 17, 2013 letter is attached as
Exhibit B.

Although a few additional documents were subsequently provided by Debco in

response to my letter, most have not been provided and Debco has refused to provide such.
12.

Attached as Exhibit C to this Affidavit is a true and correct copy of Standard

Specification 10.17 (2004) - Claims for Adjustments and Disputes.

AFFIDAVIT OF PLAINTIFF'S COUNSEL IN SUPPORT OF TRO AND PRELIMINARY INJUNCTION- 3
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DATED this 2ih day of January, 2014.

Deputy Attorney General
Idaho Transportation Department

SUBSCRIBED AND SWORN to before Irie this 2ih day of January, 2014.

CERTIFICATE OF SERVICE
I hereby certify that on this 2ih day of January, 2014, I caused to be served a true and correct
copy of the foregoing by the method indicated below, and addressed to the following:
Ron T. Blewett
Blewett Mushlitz LLP
Bollinger Financial Center
301 'D' Street, Ste. C
P.O. Box 1990
Lewiston, ID 8350 I

_U.S.MAIL
HAND DELIVERED
OVERNIGHT MAIL
_V(X (208) 4 I 3-6682
__0MAIL: ronblewett@idahoconstructionlawyers.com

AFFIDAVIT OF PLAINTIFF'S COUNSEL IN SUPPORT OF TRO AND PRELIMINARY INJUNCTION- 4
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American Arbitration Association

Dispute Resolution Services Worldwide

January 23, 2014

Michael Powell, Vice President
MichaelPowell@adr.org

725 S. Figueroa Street, Suite 400, Los Angeles, CA 90017
telephone: 213-362-1900 facsimile: 855-433-3046
internet: http://www.adr.org/

VIA ELECTRONIC MAIL
Ron T. Blewett, Esq.
Blewett Mushlitz, LLP
301 D Street, Suite C
P. 0. Box 1990
Lewiston, ID 83501
Gary D. Luke, Esq.
State of Idaho Transportation Department
3311 West State Street
PO Box 7129
Boise, ID 83707-1129

EXHIBIT

Re: 77 441 Y 00564 13
Ascorp, Inc. dba Debco_ Construction
· and
State of Idaho, Idaho Transportation Department

A

Dear Parties:
This will confirm the appointment of Stephen L. Nourse, Esq., William J. Bender, Esq., and Jerry W.
Schuster, Esq. as arbitrators.
As requested by the neutral, if either party or their counsel knows of any contact or conflict that may be
relevant, they are to communicate this information to the Association within ten days.
The Arbitrators set the preliminary hearing for Wednesday, February 5, 2014 at 2 PM. Enclosed is the
Report of Preliminary Hearing and Scheduling Order which covers items to be discussed at the
preliminary hearing and will be completed by the arbitrator(s).
Please dial in to the conference call by using the following telephone number and passcode:
Telephone:
Passcode:

1-888-537-7715
28720491#

Each party has been billed $1,700 as a deposit to cover the arbitrator's study and preparation time for this
preliminary hearing, and payment is to be received by the Association no later than Friday, January 31,
2014. You will be receiving an automated invoice within two weeks, but should you need a copy
immediately to facilitate payment please let me know.
Compensation to the arbitrator represents an independent obligation of the parties, and it is understood
that the AAA has no liability, direct or indirect, for such payment. Each party shall promptly deposit in
advance with the AAA such sums of money as required by the administrator to defray the costs of the
neutral(s) fees. Compensation incurred will be deducted from deposits on hand, if any.

000319
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l

Upon request, checks are to be made payable to the American Arbitration Association and submitted to
the case manager.
Sincerely,

Isl
Stephanie Herrick
Director of ADR Services
for
Michael R. Powell
Vice President
Encl.
cc:

Stephen L. Nourse, Esq.
William J. Bender, Esq.
Jerry W. Schuster, Esq.

1
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American Arbitration Association
Preliminary Hearing Scheduling Order# _ _ _ _ _ _ _ _ Case# _ _ _ _ _ _ __

REPORT OF PRELIMINARY HEARING AND SCHEDULING ORDER

Pursuant to the Commercial Arbitration Rules of the American Arbitration Association (AAA), a
preliminary hearing was held on _ _ _ _ _ _ _ _ _ _ _ _ _ ___,before Arbitrator(s)
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . Appearing at
the hearing were _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

By Agreement of the parties and Order of the Arbitrator(s), the following is now in effect.

1. An additional preliminary hearing shall be held (check one):
c..J At _ _ _ _ _ _ _ _ _ o n - - - - - - - - - ~ at _ _ _ _ .m.

before the Arbitrator(s), or
c..J if needed, by mutual agreement later.

2. Pursuant to the direction of the Arbitrator(s), all parties shall amend/specify claims and/
or counterclaims (monetary amounts) and file any motion to join additional parties by

3. The parties shall file a stipulation of uncontested facts by _ _ _ _ _ _ _ _ _ __
4. a) Pursuant to the direction of the Arbitrator(s), claimant(s) shall serve and file a disclosure of all
witnesses reasonably expected to be called by the claimant(s) on or before _ _ _ _ _ _ __

b) Pursuant to the direction of the Arbitrator(s), respondent(s) shall serve and file a disclosure
of all witnesses reasonably expected to be called by the respondent(s) on or before _ _ _ __

c) The disclosure of witnesses shall include the full name of each witness, a short summary
of anticipated testimony, copies of any experts reports, and written C.V. of experts. If certain
required information is not available, the disclosures shall so state. Each party shall be
responsible for updating its disclosures as such information becomes available. The duty to
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update this information continues up to and including the date that hearing(s) in this matter
terminate.
d) The parties shall make arrangements to schedule the attendance of witnesses so that the case
can proceed with all due expedition and without any unnecessary delay.
e) The party presenting evidence shall give notice to the other party the day before of the names
of the witnesses who will be called to testify the next day and the order in which the
witnesses will be called.
5. a) Not later t h a n - - - - - - - - - - - - - - - - ~ the parties shall exchange
copies of (or, when appropriate, make available for inspection) all exhibits to be offered and
all schedules, summaries, diagrams and charts to be used at the hearing. Each proposes exhibit shall be premarked for identification using the following designations:

PARTY

EXHIBIT# to EXHIBIT#

b) The parties shall attempt to agree upon and submit a jointly prepared consolidated and
Comprehensive set of joint exhibits.
6. Hearings in this matter will commence before the Arbitrator(s) at _ _ _ _ __
on _ _ _ _ _ _ _ _ at _ _ _ _ _ .m. The parties estimate that this case will require
_ _ _ days of hearing time, inclusive of arguments.
7. Any and all documents to be filed with or submitted to the Arbitrator(s) outside the hearing
a.

shall be given to the AAA Case Administrator for transmittal to the Arbitrator(s).

b. COPIES OF SAID DOCUMENTS SHALL ALSO BE SENT SIMULTANEOUSLY TO
THE OPPOSING PARTY(S). There shall be no direct oral or written communication
between the parties and the arbitrator(s), except at oral hearings.
8. On or before _ _ _ _ _ ___, each party shall serve and file a prehearing brief on all
significant disputed issues, setting forth briefly the party's position and the supporting arguments
and authorities.
9. a) Form of Award: (Circle one)
1. Standard Award
2. Reasoned Award
3.

Findings of fact and conclusions of law
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b) Court Reporter: (Y) (N) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
c) Other: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

10. Pursuant to the direction of the Arbitrator(s), any other preliminary matters not otherwise
provided for herein shall be raised by _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
(date)

11. All deadlines stated herein will be strictly enforced. After such deadline, the parties may not file
such motions except with the permission of the Arbitrator(s), good cause having been shown.
12. This order shall continue in effect unless and until amended by subsequent order of the
Arbitrator(s).

Dated: _ _ _ _ _ _ __
Arbitrator's Signature

Arbitrator's Signature

Arbitrator's Signature

-3-
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B

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

December 17, 2013
Sent via Email
Ron T. Blewett
Attorney at Law
Bollinger Financial Center
301 'D' Street
P.O. Box 1990
Lewiston, Idaho 83501
Re:

Additional Documentation Required for Debco's Claim
Washington St. N., Twin Falls, Project No. STP-7072(101), Key No. 08469

Dear Ron:
As indicated in my email sent yesterday, after considerable review of the items
previously provided by Debco, we have concluded that the claim submittal is incomplete as it
does not contain the full documentation required by Standard Specification 105 .17. Specifically,
we have noted certain documentation deficiencies in Debco's direct loss claim, Debco's
consequential loss claim, and in each of the respective subcontractor claims.
This letter is being sent to request claim supplementation. To the extent known at this
time, the following list describes the additional documentation and infonnation required to
support the assertions presented in the claim and to allow an adequate review to proceed.
Debco's Direct Loss Claim
1.

Complete bid estimate including all work sheets and summary spread sheets.

2.

Interim and final Job Cost Accounting Reports (relating costs to work
activities).

3.

Superintendent's and/or Foreman's Daily Reports.

4.

Contemporaneous daily records of equipment usage.

5.

The name and job title (or job description) of all employees listed in the Claim other
than direct labor and foremen.

6.

Debco's internal equipment rates (used in bidding and cost accounting) for each piece of
owned equipment listed on Claim Exhibit H, Tab 5, p.141.
Civll Litigation Division, Transportation Department
P.O. Box 7129, Boise, ID 83707-1129; Telephone: (208) 334•8815, FAX: (208} 334-4498
Located at 3311 W. State Street, Boise, Idaho 83703-5881
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Ron T. Blewett
December 17, 2013
Page 2
7.

Claim Tab 3, Material Costs- For each ve~dor listed please provide:
a) A description of the materials purchased.
b) Whether the materials are permanent or consumable.
c) If the actual cost incurred exceeds the estimated cost or amount paid, please provide,
"The specific provisions of the contract or laws which support the claim that the cost
overrun is compensable. 1
.
II

8.

Claim Tab 4. Rental Equipment Without Fuel - Please provide the item descriptions
currently reported as "blank" on Pages 13 7-140.

9.

Claim Tab 6, Owned Equipment Standby - For each occurrence of claimed standby,
please provide:
a) "A detailed factual narration of events that details the nature and circumstances
which caused the claim. The detailed narration of events shall include, but is not
limited to, providing all necessary dates, locations, and items of work affected by the
claim." 2
b) "The specific provisions of the contract or laws which support the claim. 3
c) "The identification and copies of all documents, any of the Contractor's documents,
and the substance ofany oral communication that support the claim. " 4
11

l 0.

Claim Tab 7, Direct Cost Interest - Please provide "The specific provisions of the
contract or laws which support the claim ·and a statement of the reasons why such
provisions support the claim. 5
11

11.

Claim Tab 8, Misc. Job Cost (Property Rent) Supplies - Regarding each vendor listed, if
the actual cost incurred exceeds the estimated cost or amount paid, please provide the
"specific provisions of the contract or laws which support the claim" that the cost
overrun is compensable.

12.

Claim Tab 9, Professional Service (Testing/QC) - Regarding each service provider listed,
if the actual cost incurred exceeds the estimated cost or amount paid, please provide the
"specific provisions of the contract or laws which support the claim that the cost
.
overrun is compensable. 6
II

13.

Claim Tab 10, Sub-Contractorsa) Please provide copies of each subcontract.
b) Regarding each subcontractor listed, if the actual cost incurred by Debco exceeds the
amount paid to Debco, please provide the "specific provisions of the contract or laws
which support the claim that the cost overrun is compensable. 7
II

14.
1

Provide all bids received for the work subcontracted to Balanced Rock Electric.

Standard Specification
Standard Specification
3 Standard Specification
4 Standard Specification
5 Standard Specification
6 Standard Specification
7 Standard Specification
2

I05.17 (p. 34, last paragraph)
I05.17 (p. 34, second to last paragraph)
I05.17 (p. 34, last paragraph)
I 05.17 (p. 35, Item 3)
I05.17 (p. 34, last paragraph)
I05.17 (p. 34, last paragraph)
I05.17 (p. 34, last paragraph)
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December 17, 2013
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15.

Provide all bids received for the work subcontracted to All Seasons Landscaping.

16.

Provide all bids received for the work subcontracted to Jerry's Concrete.

Claim Tab 12, Subcontractor Balanced Rock Electric
17.

Provide:
a) "A detailed factual narration of events that details the nature and circumstances
which caused the claim. The detailed narration of events shall include, but is not
limited to, providing all necessary dates, locations, and items of work affected by the
claim." 8
b) "The specific provisions of the contract or laws which support the claim" 9
c) "The identification and copies of all documents, any of the Contractor's documents,
and the substance ofany oral communication that support the claim. " 10

18.

Annual Financial Statements, prepared by an independent accountant, covering the years
2010, 2011 and 2012.

19.

Documentation supporting the hourly rate charged for each piece of equipment.

20.

Identify the craft, position or job title for each employee listed in the Claim.

21.

Balanced Rock's internal equipment rates (used in bidding and cost accounting) for each
piece of owned equipment charged in the Claim.

22. .

Complete bid estimate including all work sheets and summary spread sheets.

23.

Superintendent's and/or Foreman's Daily Reports.

24.

Daily records of equipment usage.

25.

Daily time cards.

Claim Tab 13, Subcontractor All Seasons Landscaping
26.

Superintendent's and/or Foreman's Daily Reports.

27.

Daily records of equipment usage.

28.

Daily time cards.

29.

Documentation supporting the hourly. rates charged in each of the Claim's seven cost
categories.

8

Standard Specification I05.17 (p. 34, second to last paragraph)
Standard Specification I 05.17 (p. 34, last paragraph)
10 Standard Specification I 05.17 (p. 35, Item 3)

9
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30.

Identify the craft, position or job title for each employee listed in the Claim.

31.

Provide the work descriptions for each of the five-digit codes reported on the sheets titled
Time by Job Detail. (10200 through 11110)

32.

Complete bid estimate including all work sheets and summary spread sheets.

Claim Tab 14, Subcontractor Road Work Ahead
33.

Contemporaneous documentation recording the date and number of each type of traffic
control device:
a) Delivered to the project.
b) Installed on the project.
c) Removed from the project.

34.

Annual Financial Statements, prepared by an independent accountant, covering the years
2010, 2011 and 2012,

Subcontractor Claim - Jerry's Concrete {"Estimated as of 5-20-13")
35.

"A detailed.factual narration of events that details the nature and circumstances which
caused the claim. The detailed narration of events shall include, but is not limited to,
providing all necessary dates, locations, and items of work affected by the claim" 11

36.

"The specific provisions of the contract or laws which support the claim and a statement
of the reasons why such provisions support the claim." 12

37.

"The identification and copies of all documents, any of the Contractor's documents, and
the substance of any oral communication that support the claim. '" 3

38.

"If

additional monetary compensation is sought, the exact amount sought and a
breakdown of that amount into the following categories ... 14
11

39.

Documentation of the amount claimed in each cost category is required.

Debco's Supplemental Addition to the Direct Loss Claim
40.

Debco's October 28, 2013 Claim Letter states on Page 3 that, "Debco seeks
consequential loss to its business caused by !TD 's material breach of its contractual
obligations . ... Standard Specification 105.17 (pp. 34 & 35) requires the Contractor to
provide full documentation of the claim including (but not limited to):
a) "A detailed factual narration of events that details the nature and circumstances
which caused the claim. The detailed narration of events shall include, but is not
11

11

Standard Specification
Standard Specification
13 Standard Specification
14 Standard Specification
12

I05.17, (p. 34, second to last paragraph)
I05.17, (p. 34, last paragraph)
I05.17, (p. 35, Item 3)
I05.17, (p. 45, Item 5)
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limited to, providing all necessary dates,' locations, and items of work affected by the
claim" 15
b) "The specific provisions of the contract or laws which support the claim and a
statement of the reasons why such provisions support the claim. " 16
c) "The identification and copies of all documents, any of the Contractor's documents,
and the substance ofany oral communication that support the claim. " 17
d) "If additional monetary compensation is sought, the exact amount sought and a
breakdown of that amouni .. " into logical cost categories per Specification Item
5(f). 18 Documentation of the amount claimed in each cost category is required.
41.

Please provide Annual Financial Statements "for all years reflecting the operations on
this contract" and " .. for (3) years preceding execution of the contract and three years

following final acceptance of the project."

19

The above list of required documentation is based on my knowledge to the present date.
Additional documents and information may be required if such become evident.
ITO is taking its claims evaluation efforts seriously (particularly in light of your
involvement, and the dispute about the claims process vis-a-vis an arbitration demand). I am
insisting that the RE claims review be thorough and accurate. This is not a rubber stamp process
and demonstrated claim amounts will be paid if such can be justified by the Resident Engineer.
Because of this, it is imperative that we obtain the requested documentation and have time to
incorporate such in the claims analysis.
As you know, Standard Specification 105.17 requires the Claim to be complete and fully
documented. Absent the specified items, Debco's claim does not comply with this contract
requirement. The volume of these omissions is extensive and the content important and we
cannot proceed with a meaningful and substantive review until such are received. Please provide
the documents as soon as possible. Once such are received, the Resident Engineer's review time
will commence per Standard Specification 105 .17 (p.3 7, 13 ).
Sincerely,

Gary D. uke
Deputy Attorney General
GDL:sw

15

Standard Specification
Standard Specification
17 Standard Specification
18 Standard Specification
19 Standard Specification
16

I05.17, (p. 34, second to last paragraph)
I05.17, (p. 34, last paragraph)
105.17, (p. 35, Item 3)
I05.17, (p. 35, Item 5)
105.17, (p. 39, Item 17)
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c/

2.

105.17

Final Acceptance. Upon written notice from the Contractor of completion of the
entire contract, the Engineer will make an inspection and if all construction
provided for and contemplated by the contract is found to be satisfactorily
completed, that inspection shall constitute the final inspection and the Engineer
will make the final acceptance and notify the Contractor in writing of this
acceptance as of the date of the final inspection. If, however, the inspection
discloses any work, in whole or in part, as being unsatisfactory, the Engineer will
give the Contractor the necessary instructions for correction of same, and the
Contractor shall immediately comply with and execute such instruction. Upon
correction of the work, another inspection will be made which shall constitute the
final inspection, provided the work has been satisfactorily completed. In such
event, the Engineer will make the final acceptance and notify the Contractor in
writing of this acceptance as of the date of final inspection.

105.17

Claims for Adjustment and Disputes

ALTERNATE DISPUTE RESOLUTION PROVISIONS
Alternate dispute resolution provisions are provided for under Subsection 105.18,
Claim Review Board (CRB) Specifications. In addition, a Dispute Review Board
(DRB) is provided for on selected projects or may be adopted by change order. Use
of an alternate dispute resolution provision does not relieve the Contractor or
Department from complying with all contract terms and conditions, and does not
waive any notice or timeliness requirements per Subsection 105.17. However, if an
alternate dispute resolution provision is adopted and used, the claim submittal time
frames and the review time frames of Subsection 105.17 may be revised by mutual
written agreement of the Contractor and the Department, or if they are unable to
agree, shall be established by the Department.
ADMINISTRATIVE PROCESS
RESIDENT ENGINEER. When disputes and disagreements arising out of or relating
to the Contract or any work performed pursuant to the Contract, including additional
work required in a Change Order or written or oral order or direction, instruction,
interpretation, or determination by the Resident Engineer occur, the Contractor shall
immediately give a signed written notice of intent to file a construction claim to the
Resident Engineer. If such notification is not given and the Resident Engineer is not
afforded the opportunity by the Contractor to examine the site of work or is kept from
keeping a strict account of actual costs'incurred to perform the disputed work or is not
afforded the opportunity to review the .. Contractor's project records, then the
Contractor shall waive all his rights to pursue the claim under the contract.
33
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Unrelated claim issues will be processed as separate claims and therefore must be
submitted as separate claims.
The Contractor shall supplement the written notice of claim within 15 calendar days
of filing the notice of intent to file a construction claim with a written statement
providing the following:
1. The date of the claim.
2. .The nature and circumstances which caused the claim.
3. The contract provisions that support the claim.
4. The estimated dollar cost, if any, of the claim and how that estimate was
determined.
5. An analysis of the schedule showing any schedule change, disruption, and any
adjustment of contract time.
If the claim is continuing, the Contractor shall supplement the information required
above in a timely manner.
The Contractor shall provide to the Resident Engineer full and final documentation to
support the claim no later than 6030 calendar days following the date the claim has
fully matured. A claim fully matures when all the direct damages (money and/or time)
resulting from the claim issue can be reasonably quantified. Impact damages may
be submitted later as separate claims if and when they occur. The possibility of
impact damages should not delay the submittal of full and final documentation of
claims with direct damages.
The full documentation of the claim, as presented in the administrative process shall,
at a minimum, contain the following elements.
1. · A detailed factual narration of events that details the nature and circumstances
, which caused the claim. This detailed narration of events shall include, but is
· not limited to, providing all necessary dates, locations, and items of work
. affected by the claim.
2.

The specific provisions of the contract or laws which support the claim and a
statement of the reasons why such provisions support the claim.

34
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3.

The identification and copies of all documentsany of the Contractor's documents
and the substance of any oral communication that support the claim. Manuals
that are standard to the industry may be included by reference.

4.

If an adjustment of time for the performance of the contract is sought:

5.

6.

a.

The specific days and dates for which it is sought.

b.

The specific reasons the Con.tractor believes a time adjustment should be
granted.

c.

The specific provisions of the Contract under which additional time is
sought.

d.

The Contractor's detailed analysis of their schedule to demonstrate the
justification for a time adjustment.

If additional monetary compensation is sought, the exact amount sought and a
breakdown of that amount into the following categories:
a.

Labor. Listing of individuals, classification, hours worked, etc.

b.

Materials. Invoices, purchase orders, etc.

c.

Equipment. Listing detailed description (make, model, and serial number),
hours of use and dates of use. Equipment rates shall be at the applicable
Blue Book Rate, which was in effect when the work was performed, as
defined in Subsection 109.03.

d.

Job Site Overhead.

e.

Home Office Overhead (General and Administrative).

f.

Other categories as specified by the Contractor or the Department.

The above data shall be accompanied by a notarized statement from the
Contractor containing the following certification:

35
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Under penalty of law for perjury or falsification, the undersigned,
(Name)

(Title)

(Company)
hereby certifies that the claim is made in good faith; that the supporting
data are accurate and complete to the best of my knowledge and belief;
that the amount requested accurately reflects the contract adjustment for
which the Contractor believes the Idaho Transportation Department is
liable; and that I am duly authorized to certify the claim on behalf of the
Contractor.
(Dated)
Subscribed and sworn before me this
_ _ _ _ _ _, 20__.

day of

Notary Seal

My commission expires: _ _ _ _ _ _ __
All pertinent information, references, arguments and data to support the claim shall
be included.
36
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105.17
By failing to follow the claim procedures previously described, including time frames
and content of claim submittals, the Contractor waives his right to pursue the claim
under the contract.
Throughout any disputed work, the Contractor shall keep complete records of extra
costs and time incurred. The Contractor shall provide copies of these records to the
Resident Engineer as they accrue (daily if necessary) so they may be reviewed and
field verified while the disputed work is taking place.
'

Provided the claim is complete and fully documented when It is received, the
Resident Engineer will render a decision as follows:
Within 60 calendar days from the date the Resident Engineer receives the claim
if the claim amount is less than $100,000.
Within 90 calendar days from the date the Resident Engineer receives the claim
if the claim is greater than $100,000.
If the claim submittal is found to be incomplete, the Contractor will be notified to
provide the additional information that is required. When this occurs the Resident
Engineer's review time will be adjusted as deemed appropriate and the Contractor
will be notified.
If the Resident Engineer determines a claim has entitlement, an adjustment will be
made when warranted.
In spite of any claim, the Contractor shall proceed with the performance of the
contract and in accordance with the Resident Engineer's direction.
Failure of the Resident Engineer to provide a written decision within the time provided
above shall be deemed denial of the claim a~d the Contractor may appeal within 30
calendar days.
CHIEF ENGINEER. The Resident Engineer's decision will be final and conclusive
unless, within 30 calendar days from receipt of the Resident Engineer's decision, the
Contractor appeals in writing to the Chief Engineer upon which receipt shall be
acknowledged in writing. The Contractor's appeal shall include a copy of the
Contractor's complete and fully documented claim.
37
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The Chief Engineer will issue a written decision to the contractor within 90 calendar
days from the date the Chief Engineer receives the claim appeal.
The Chief Engineer's decision will be final and conclusive unless subsequenijy
changed by a court of competent jurisdiction or by binding arbitration.
GENERAL

In connection with any appeal proceeding under this subsection, the Contractor will
be afforded an opportunity to be heard in support of their claim at any level of review.
At any stage of the Administrative process, if the above review time restraints are
unreasonable due to the complexity of the claim under consideration, either party will
notify the other and mutual consent will be required to extend the times set forth for
decision at any level.
AUDITS

The Contractor's wage, payroll, and cost records pertaining to the claim shall be open
to inspection and/or audit by representatives of the Department. The Contractor shall
retain these records on their premises. Cost records of all subcontractors and all
lower tier subcontractors shall be retained and open to similar inspection and/or audit.
The inspection and/or audit may be performed by employees of the Department or
by an independent auditor under contract with the Department. The Contractor,
subcontractors, or lower tier subcontractors shall provide adequate facilities,
acceptable to the Department and its auditors for the inspection and/or audit process
during normal business hours. The Contractor, subcontractors, and lower tier
subcontractors shall make a good faith effort to cooperate with the auditors. The
Contractor will be provided with reasonable notice before the first day the audit is
scheduled to commence. All cost records shall be retained until the claim is resolved.
Information obtained in such audits shall be maintained by the Department to the
extent provided by law as confidential information.
Failure of the Contractor, subcontractors, or lower tier subcontractors to maintain and
retain sufficient records to allow the auditors to verify all or a portion of the claim or to
permit the auditor access to the books, ledgers or any other records of the Contractor,
subcontractors, or lower tier subcontractors shall constitute a waiver of that portion of
the claim.
38
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At a minimum, the auditors shall have available to them the following documents
pertaining to the claim:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

All daily time sheets and supervisors' daily reports.
All union agreements.
All insurance, welfare, and benefits records.
All payroll registe~.
All earnings statements and records.
All payroll tax statements and records.
All materials records, invoices and requisitions.
All materials cost distribution sheets.
All equipment records.
All vendors, rental agencies, subcontractor's and lower tier subcontractor's
invoices.
11. All subcontractor's and lower tier subcontractor's payment certificates.
12. All canceled checks for both payroll and vendors.
13. · All job cost reports.
14. All job payroll ledgers.
15. All general ledgers.
16. All cash disbursement journals.
17. All financial statements for all years reflecting the operations on this contract. In
addition, the Department may require, if deemed appropriate, additional
financial statements for (3) years preceding execution of the contract and three
years following final acceptance of the project.
18. All documents which relate to each and every construction claim for this project
together with all documents which support the amount of damages as to each
claim for this project.
19. Worksheets, accounting spreadsheets or any other documents used to prepare
the elements of the construction claim including but not limited to labor, benefits
and insurance, materials, equipment, subcontractors, all documents which
establish the time periods, individuals involved, the hours for the individuals, and
the rates for all the individuals.
20. All documents and computation sheets used during the course of bidding to the
extent the claim is based upon the original bid.
21. All scheduling documentation.
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BINDING ARBITRATION
The Contractor shall exhaust the Administrative Process for resolution, unless the
Contractor and the Department agree that claims that have not been resolved
through the Administrative Process provided in this section shall be resolved through
binding arbitration. The Contractor and the Department may agree on an arbitration
process, or, if the Contractor and the Department cannot agree, arbitration shall be
administered through the American Arbitration Association (AAA) using the following
arbitration methods:
1.

The current version of the Expedited Procedures of the Construction Industry
Arbitration Rules shall be used for claims with an amount equal to or less than
$250,000.

2.

The current version of the Standard Procedures of the Construction Industry
Arbitration Rules shall be used for claims with an amount greater than $250,000.

\,

The Department and Contractor agree that any arbitration hearing shall be conducted
in Boise, Idaho.
The Contractor and the Department agree to be bound by the decision of the binding
arbitration, and the judgment rendered by the arbitrato~s). The decision of the
arbitrator(s) and the specific basis for the decision shall be in writing. The arbitrator(s)
shall use the contract as a basis for the decision.
Unless the Contractor and the Department agree, all unresolved claims and disputes,
which arise from the contract, must be brought in a single arbitration hearing.
The Contractor shall in all subcontracts and contracts with suppliers include a
provision that. the subcontractor/supplier shall be bound by and limited to the
procedures outlined in Subsection 105.17 Claims for Adjustments and Disputes. All
subcontractor and supplier claims must be made by the Contractor.
If the Contractor is to make a demand for arbitration, it must be made within 120 days
of the date ·of the Chief Engineer's decision, otherwise the Chief Engineer's decision
shall be final and conclusive.

40
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Facsimile: (208) 334-4498
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ISB #6450
Counsel for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff,
vs.
ASCORP, INC d/6/a DEBCO
CONSTRUCTION,
Defendants.

_______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 1321919

MEMORANDUM IN SUPPORT OF
TEMPORARY RESTRAINING ORDER
AND IN SUPPORT OF PRELIMINARY
INJUNCTION

Plaintiff Idaho Transportation Department ("ITD") seeks to stay an arbitration proceeding
which has been prematurely filed by Defendant Debco prior to Debco's completion of a
contractual administrative claims process. Pursuant to I.R.C.P. Rule 65 and Idaho Code § 7-902,
ITD requests (i) that this Court immediately issue a Temporary Restraining Order so as to forbid
Debco and anyone acting on its behalf from prosecuting its claims via arbitration prior to a
scheduled February 10, 2014 hearing; (ii) that this Court subsequently issue an injunction to
MEMORANDUM IN SUPPORT OF TEMPORARY RESTRAINING ORDER
AND IN SUPPORT OF PRELIMINARY INJUNCTION - I
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forbid Debco and anyone acting on its behalf from prosecuting its claims via arbitration unless
and until Debco completes the claims process; and (iii) that this Court instruct the parties to
provide the American Arbitration Association (AAA) with this Court's orders, and to request
that AAA payments, preliminary hearings, and any related proceedings be postponed until
further determination by this Court.
By way of this Court's Scheduling Conference that was held last week, it was agreed that
ITD's request for a Temporary Restraining Order would be heard on February 10, 2014.
Subsequent to the Scheduling Conference, however, ITD received correspondence from the
AAA regarding arbitration panel selection, a scheduled preliminary hearing (February 5, 2014),
and a bill for initial payments to the arbitrators (due by January 31, 2014). The AAA's letter has
brought ITD's concerns to the forefront because the requested payments and preliminary hearing
are scheduled to occur prior to the February 10, 2014 hearing before this Court. Accordingly,
ITD seeks an immediate Temporary Restraining Order to address the pending AAA deadlines, as
well as a subsequent preliminary injunction to be heard on February 10th • This memorandum is
being submitted in support of both the TRO and the subsequent injunctive relief.
GENERAL FACTUAL BACKGROUND IS PROVIDED IN PLAINTIFF'S COMPLAINT

ITD presented essential background facts in its initial Complaint. Rather than duplicate
that information here, ITO hereby incorporates and respectfully asks the Court to refer to that
document and the accompanying attachments. Of critical concern to ITD is Debco's decision to
demand arbitration on October 29, 2013 - just one day after Debco submitted an October 28,
2013 claim to ITD.

Debco's tactical ploy was in complete disregard of the contract's

administrative claims process which typically provides for a minimum ITD review period of 180
days.
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THE IDAHO TRANSPORTATION DEPARTMENT HAS PARTICIPATED IN THE
ARBITRATION PROCESS ONLY TO OBJECT AND AVOID WAIVER

The AAA Construction Arbitration Rules specify that silence or non-participation will be
treated as waiver.

Hence if objections as to arbitration timing or AAA jurisdiction are not
'

'

asserted to the AAA within the initial response deadline, such oppositions are apparently
relinquished. Similarly, if a party ignores the arbitrator selection process, whatever arbitration
panel is designated by AAA will be deemed acceptable.
ITD initially thought that an arbitration demand one day after Debco submitted its claim
might have been an oversight or a misreading of the contract. Hence ITD's first response was to
contact Debee's counsel, point out the apparent mistake, and request that arbitration be stayed or
vacated. After being rebuffed and told that Debco was aware of the timing issues and intended
to pursue expedited arbitration, ITD took such actions in the AAA proceeding so as to avoid
waiver.
ITD has continually believed that AAA arbitration is premature and that such should be
stayed unless and until Debco completes the contractual claims process. Debee's intentional
efforts to short-cut the process should not be allowed by this Court. Otherwise, Debco would
benefit from a part of the contract that it perceives as favorable (ultimate arbitration of claims)
while disregarding other portions of the contract that it sees as burdensome (completion of the
administrative claims process).
AT DEBCO'S INSISTENCE, THE ARBITRATION PANEL HAS BEEN
DESIGNATED AND EXPENSES ARE NOW BEING INCURRED

As explained in ITD's Complaint, ITD objected to Debee's arbitration demand because
Debco failed to exhaust the administrative claims process, and because ITD was not given the
opportunity to address and/or resolve claims prior to arbitration commencing. Despite these
objections, AAA has stated: "Absent mutual agreement or court order, the Association shall
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proceed with the administration of this matter." See AAA's November 22, 2013 e-mail attached
to the Complaint as Exhibit H. Debco has made it clear that no mutual agreement will occur;
hence, ITD's need to resort to the Court.
Debco opposed ITD's request to postpone arbitration until Debco completes the
administrative claims process. See e-mail from Debco's attorney attached to the Complaint as
Exhibit I. Debco has further submitted a motion to AAA asking that an arbitration hearing be
promptly .scheduled.

See Debco's December 2, 2013 motion attached to the Complaint as

Exhibit J.
Via a January 23, 2014 letter, AAA informed the parties: (i) that the arbitration panel had
been constituted, (ii) that an initial bill in the amount of $1700 was due from each party by
January 31, 2014 (representing two hours of time at the arbitrators' combined $850/hour rate),
and (iii) that a preliminary hearing was scheduled for February 5, 2014 at 2 p.m.
ITD seeks prompt injunctive relief to forestall the demanded payment by or before
January 31, 2014, and to avoid the AAA preliminary hearing scheduled for February 5, 2014.
The Court is asked to issue an immediate Temporary Restraining Order directing Debco to
suspend its AAA arbitration efforts at least until the hearing scheduled before this Court on
February 10, 2014.

IDAHO CODE § 7-902 PROVIDES A BASIS TO ST AY ARBITRATION
Idaho Code § 7-902(b) states:
On application, the court may stay an arbitration proceeding
commenced or threatened on a showing that there is no agreement
to arbitrate. Such an issue, when in substantial and bona fide
dispute, shall be forthwith and summarily tried and the stay
ordered if found for the moving party. If found for the opposing
party, the court shall order the parties to proceed to arbitration.
LC. § 7-902(b) (emphasis added).
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A stay is appropriate in the present matter because Debco is pursuing arbitrati~n prior to
its completion of a contractual administrative claims process. The Court is not being asked to
consider the merits of the parties' dispute; rather it is asked to stay the premature process until it
is ripe.

INJUNCTIVE RELIEF IS APPROPRIATE UNDER CIVIL RULE 65
Counsel for Defendant Debco accepted service of process in the present matter, has filed
a notice of special appearance, has filed a joint motion to dismiss and for summary judgment,
and has participated in this Court's scheduling conference.

In addition, ITD is serving the

present motions, this memorandum, and all related documents on Debco's counsel. Hence there
is no concern about adequate notice for injunctive relief as referenced in Rule 65(a)(l) or
elsewhere. For the same reasons, there is no need for specific limitations on the length of any
injunctive relief per Rule 65(b). Furthermore, there is no bond or other security requirement
pursuant to Rule 65(c).
As such, injunctiv~ relief is appropriate and should be granted in accordance with Rule
65(e), which states in part:
A preliminary injunction may be granted in the following cases:
( 1) When it appears by the complaint that the plaintiff is entitled to
the relief demanded, and such relief, or any part thereof, consists in
restraining the commission or continuance of the acts complained
of, either for a limited period or perpetually.
(2) When it appears by the complaint or affidavit that the
commission or continuance of some act during the litigation would
produce waste, or great or irreparable injury to the plaintiff.
(3) When it appears during the litigation that the defendant is
doing, or threatens, or is about to do, or is procuring or suffering to
be done, some act in violation of the plaintiffs rights, respecting
the subject matter of the action, and tending to render the judgment
ineffectual.
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I.R.C.P. 65(e) (emphasis added).
ITD respectfully points out that Rule 65(e) frequently uses the disjunctive "or" - and that
such should be considered significant by the Court in considering those situations in which
injunctive relief can be granted. Hence a "commission" or "continuance" may be restrained via
subpart (1 ); either "waste" or "great ... injury" or "irreparable injury" suffice for subpart (2);
and when the defendant "is doing" or "threatens" or "is about to do," etcetera, then subpart (3)
allows an injunction if such actions would violate the plaintiffs rights.
In the present matter, Debco is contractually obligated to pursue its claim for additional
monies via an administrative claims process. Debco has sought to bypass that process and
proceed with immediate arbitration.

Accordingly, and without limitation, ITD is entitled to

injunctive relief under Rule 65(e) for the following reasons:
Under subpart (1 ), ITD _is entitled to restrain Debco from continuing the pursuit of
arbitration prior to Debee's exhaustion of the contractually required claims process.
Under subpart (2), ITD is entitled to avoid the waste of time and expense and/or the
potential great injury that would be incurred if Debco proceeds with arbitration without
completing the claims process.
Under subpart (3), ITD is entitled to protect itself from violations of its contractual rights,
which would include Debee's disregard of the claims process.
ARBITRABILITY IS A QUESTION OF LAW
FOR DETERMINATION BY THE COURT

"Arbitrability" is the inquiry as to whether a specific dispute comes within the scope of
an arbitration clause.

Numerous decisions from the Idaho Supreme Court specify that

arbitrability is a question of law to be determined ~y the courts: Mason v. State Farm Mut. Auto.
Ins. Co., 145 Idaho 197, 177 P.3d 944 (2007) (arbitrability is a question of law to be decided by
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the court; thus the Supreme Court exercises free review and may draw its own conclusions based
upon the evidence presented); Murphy v. Mid-West Nat. Life Ins. Co. of Tennessee, 139 Idaho
330, 78 P .3d 766 (2003) (the question of arbitrability is a question of law properly decided by the
court); Lewis v. CEDU Educational Services, Inc., 135 Idaho 139, 15 P.3d 1147 (2000)
(determinations regarding whether the parties are bound to arbitrate and the decisions
surrounding cross motions to compel or stay arbitration are within the discretion of the trial
court). These decisions comport with Idaho Code§ 7-902(b), which would be a statutory nullity
if courts declined to exercise such authority.
Debco's claim for additional money does not come within the scope of the parties'
agreement to arbitrate unless and until Debco completes the administrative claims process. This
Court should determine that arbitration ought to be stayed until Debco complies with its contract
claims obligations.
OVERVIEW OF THE CONTRACT'S ADMINISTRATIVE CLAIMS PROCESS

Highway and road construction projects are usually large, high-value endeavors that
typically take months or even multiple construction seasons to complete. Correspondingly, any
related construction claims tend to be complicated, document-intensive, and may involve
schedule analyses or other technical inquiries. Like the federal government and all other states,
Idaho has incorporated a formal claims process into its standard road construction contracts.
Such provisions appear in section 105.17 of ITD's Standard Specifications for Highway
Construction (a true and correct copy of section 105.17 accompanied ITD's initial Complaint).
At a minimum, ITD is given two separate 90-day periods to evaluate the claim, seek
documentation and clarification, pay acknowledged amounts, and otherwise pursue resolution. 1

Claim review time frames may be extended in the event that adequate documentation or other information is not
provided by the contractor. In such instances, like the present situation, ITD is entitled to request specific
1
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The first 90-day period leads to a decision by an ITD Resident Engineer ("RE" - typically an
engineer based in the ITD geographic district where the job was performed). If the RE decision
is appealed, the second 90-day period leads to a decision issued by or on behalf of ITD's Chief
Engineer ("CE" - based in ITD's Boise headquarters). The claims analysis and decisions are not
"rubber stamp" processes. Payments are routinely made, and claims are frequently resolvedsometimes with full requested amounts being paid, sometimes with a contractor conceding its
claim cannot be sustained-usually somewhere in the middle with both sides adjusting their
respective understandings as the facts become clearer.
The claims process benefits both sides: Legal fees can be avoided, arbitration panel
members need not be paid, documentation is shared and explained, claims are simplified or
resolved, and only the most intractable disputes (or portions of such) are left for a more contested
resolution. From ITD's perspective, the Legal Department would be overwhelmed if numerous
claims went to arbitration without the sifting and sorting provided by the contractual claims
procedure.
THE IDAHO TRANSPORTATION DEPARTMENT HAS NOT AGREED TO
ARBITRATE UNLESS AND UNTIL DEBCO COMPLETES THE
CONTRACTUAL ADMINISTRATIVE CLAIMS PROCESS

Debco submitted its claim to ITD on October 28, 2013. The very next day, October 29,
2013, Debco submitted a demand for arbitration .. This meant that several of ITD' s key personnel
were not yet aware of the newly filed claim before ITD was facing both the claim process and a
concurrent arbitration action.

Debco's tactical decision to pursue simultaneous processes

violates the contract and is unfair to ITD.

documents/information and suspend review time frames pending receipt. Such suspension can be necessary to
permit ITD to make an informed decision and to encourage contractors to provide "full and final documentation" at
the outset of claims analysis.
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As explained above and in the Complaint, Debco's claim for contract cost adjustment and
Debco' s demand for arbitration are both within the purview of the contract's Standard
Specification 105.17. That provision, titled "Claims for Adjustment and Disputes," contains the
following_ subheadings:
ALTERNATIVE DISPUTE RESOLUTION PROVISIONS (page 33);
ADMINISTRATIVE PROCESS (page 33);
GENERAL (page 38);
AUDITS (page 38); and
BINDING ARBITRATION (page 40).
See Standard Specification 105.17.
The BINDING ARBITRATION prov1s1on clearly specifies that Debco (i.e., the
Contractor) is contractually obligated to complete the administrative claims process:
The Contractor shall exhaust the Administrative Process for
resolution, unless the Contractor and the Department agree that
claims that have not been resolved through the Administrative
Process provided in this section sh~ll be resolved through binding
arbitration.
See BINDING ARBITRATION entry on page 40 (first paragraph; emphasis added).
Of course, the referenced "Administrative Process" is that found under such subheading
in the same Standard Specification 105.17 (see pages 33 through 38). As can be seen under that
ADMINISTRATIVE PROCESS subheading, the claim process includes the following:
An initial "signed written notice of intent to file a construction
claim" submitted by the Contractor to the Resident Engineer (page
33);
One or more supplements to the· notice of claim, which include
specific information and which are again submitted by the
Contractor to the Resident Engineer (page 34);
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Full and final claim documentation submitted by the Contractor to
the Resident Engineer within 60 days of the claim being fully
matured (page 34, with the "6030" typo being corrected by a
Supplemental Specification; items 1 through 6 on pages 34-36 are
specific "at a minimum" items that must be included as part of full
and final claim documentation; per the last line on page 36, the
Contractor's submission shall include "All pertinent information,
references, arguments and data to support the claim .... ");
A waiver of the claim by the Contractor if it fails to follow the
claim procedure (page 37, first paragraph);
The Contractor's obligation to maintain and concurrently submit
complete records of extra costs and time incurred for any disputed
work (page 37, second paragraph);
"Provided the claim is complete and fully documented when it is
received," the Resident Engineer is to issue a decision within 90
days for a claim exceeding $100,000 (page 37, third paragraph and
subsequent indented paragraphs; Debco's October 28, 2013 claim
was not complete or fully documented; ITD has requested some 40
omitted items from Debco, but Debco has refused to provide such);
An adjustment to the Resident Engineer's claim review timeframe
in the event a claim submittal is incomplete (page 37, middle
paragraph);
An indication that a contract adjustment "will be made when
warranted" if the Resident Engineer determines that a claim has
entitlement (page 37, fourth paragraph from the bottom of the
page);
A statement that the Resident Engineer's decision "will be final
and conclusive" unless the Contractor formally appeals to the ITD
Chief Engineer with 30 days of the Resident Engineer's decision
(page 37, last paragraph);
A decision on the claim by the Chief Engineer within 90 days from
the date the claim appeal is received by the Chief Engineer (page
38, first paragraph); and
An indication that the Chief Engineer's decision will be "final and
conclusive" unless changed by a court or binding arbitration (page
38, second paragraph).
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See 105.17's ADMINISTRATIVE PROCESS at pages 33-3_8 (this is a good faith attempt to
outline the critical components of this contract provision; not every item referenced in the
provision is included in this list, and the Court is invited to fully review the contract provision).
With this provided context pertaining to the ADMINISTRATIVE PROCESS, the
BINDING ARBITRATION provision is revisited:
The Contractor shall exhaust the Administrative Process for
resolution, unless the Contractor and the Department agree that
claims that have not been resolved through the Administrative
Process provided in this section shall be resolved through binding
arbitration.

***
Unless the Contractor and the Department agree, all unresolved
claims and disputes which arise from the contract, must be brought
in a single arbitration hearing.

***
If the Contractor is to make a demand for arbitration, it must be
made within 120 days of the date of the Chief Engineer's decision,
otherwise the Chief Engineer's decision shall be final and
conclusive.
See 105.l 7's BINDING ARBITRATION at page 40 (emphasis added; the referenced language
comes from the first paragraph, the third from last paragraph, and the last paragraph).
So Debco is contractually obligated to exhaust the Administrative Process-which it has
not done and certainly_did not do by the time it filed its arbitration demand the day after initially
filing its claim.

There has been no agreement by ITD to set aside or proceed without the

Administrative Process.

There are no "claims that have not been resolved" via the

Administrative Process because that Process has not been completed by Debco. Similarly, there
cannot yet be any "unresolved claims and disput~s which arise from the contract" that would
justify a single arbitration hearing (or any type of arbitration proceeding). And Debco did not
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make its demand for arbitration "within 120 days of the date of the Chief Engineer's decision"
because no Chief Engineer decision had been issued-because no appeal to the Chief Engineer
had been made-because no Resident Engineer decision had been issued-because Debco filed
its arbitration demand the very next day after it filed its claim.
ITD's agreement to subject itself to arbitration is dependent on Debco's agreement to
complete the Administrative Process. This would give ITD a full and fair opportunity to resolve
part or all of the claim prior to arbitration.

Debco wants to pick and choose the contract

provisions that it perceives as being beneficial, while ignoring or providing only the most token
attempts to suggest its compliance with the claims process. Debco will retain all of its contract
rights to arbitration, but must comply with its contract obligations to exhaust the Administrative
Process.
IDAHO'S DISTRICT COURTS HAVE RULED THAT CONTRACTORS ARE
REQUIRED TO COMPLETE SECTION 105.17'S
ADMINISTRATIVE CLAIMS PROCESS

Although such cases appear to be few and far between, ITD has identified a few District
Court cases during the last 25 years in which the contractor chose to disregard the administrative
claims process. In each case, the District Court sustained the claims process, and required the
contractor to complete that process before the contactor could proceed with an external appeal:
Harcon, Inc. v. Grand Junction Steel and the Idaho Transportation Department: "These

cases came before the Court on the stipulation of all parties except Third-Party Defendant ParkOhio Structural Hardware, LLC for consolidation of these two cases, and on Defendant State of
Idaho's Motion to Stay. The Court orally granted the Motion to Stay pending completion of
administrative review by the Idaho Department of Transportation and reserved ruling on the
motion to consolidate pending resolution of Park-Ohio's Motion to Dismiss."
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Consolidation and Stay Relief, entered by Judge Sticklen in Ada County Case No. 0103898D
(August 27, 2002). The Harcon case would have relied on the 1999 Standard Specifications,
rather than on the 2004 version.applicable to Debco's present claim. The 1999 105.17 provision
still required the contractor to exhaust the Administrative Process, but it then specified Binding
Arbitration for claims below $250,000 and a District Court action for claims exceeding
$250,000.
Eterna-Line Corporation v. Idaho Department of Transportation: "I am not persuaded
that the contract language of the general specifications is anything more than a condition
precedent to filing suit, which in effect requires the parties to exhaust certain procedures to effect
a settlement, and ensures that an adequate review is had by the governing board of the
department, before the complainant resorts to litigation."

Memorandum Decision of Judge

McKee, entered in Ada County Case No. 93084 (May 23, 1990).
As support, Judge McKee relies on a Wyoming supreme court case which interpreted a
similar administrative claims provision: "As we see it, the contract procedure for a hearing was
only a necessary prelude to filing the action in the district court for additional monies claimed to
be due." Brasel & Sims Const. Co., Inc. v. State Highway Comm 'n of Wyoming, 655 P.2d 265,
268 (1982). In turn, the Wyoming court cites similar rulings from Michigan and Pennsylvania:
"In Cooke Contracting Company v. State, 55 Mich.App. 336, 222 N.W.2d 231 (1974), it was
held that under a similar contract provision, no lawsuit could be maintained by the contractor
against the state until the administrative remedy provided for in a contract for bridges and traffic
regulations had been exhausted."; "Parties to a contract can create valid conditions precedent to
the right to bring an action, and the claim will not accrue until the condition has been performed.
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Allen N Lashner, Inc. v. Commonwealth, Depart. of Highways, 1 Pa.Cmwlth. 486, 275 A.2d 403

(1971)." See Brasel & Sims, 655 P.2d at 268.
Apart from matters involving ITD, Idaho courts have repeatedly reinforced both statutory
and contractual administrative remedy exhaustion requirements. See, for example, American
Falls Reservoir Dist. No. 2 v. Idaho Dep 't of Water Resources, 143 Idaho 862, 872, 152 P.3d

433, 443 (2007) ("Important policy considerations underlie the requirement for exhausting
administrative remedies, such as providing the opportunity for mitigating or curing errors
without judicial intervention, deferring to the administrative processes established by the
Legislature and the administrative body ..." [citations omitted]); State, Dep 't of Agriculture v.
Curry Bean Co. Inc., 139 Idaho 789, 792, 86 P.3d 503, 506 (2004) ("When an administrative

remedy is provided by statute, relief must be sought from the administrative body and this
remedy exhausted before the courts will act. Absent a statutory exception, the exhaustion of an
administrative remedy is a prerequisite for resort to the courts." [citations omitted]); Owsley v.
Idaho Industrial Comm 'n, 141 Idaho 129, 135, ·106 P.3d 455, 461 (2005) (similar); Pounds v.

Denison, 115 Idaho 381,384, 766 P.2d 1262, 1265 (1988) (similar).
The present matter is similar and should be similarly treated. Debco seeks to preclude
ITD's opportunity to analyze and possibly resolve claims prior to arbitration. This Court should
I

follow the lead of other Idaho courts which have stayed proceedings unless and until the
administrative claims process has been completed.
ARBITRATION SHOULD BE STA YEO UNTIL DEBCO COMPLETES
THE ADMINISTRATIVE CLAIMS PROCESS

Debee's counsel informed the Court during the Scheduling Conference that the reason
Debco was disregarding the claims process and pursuing premature arbitration was due to the
precarious financial situation that Debco found itself in. ITD disputes any allegation that its
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actions ar_e the cause of Debco's business failings. That issue, however, needs full discovery and
can be addressed at the appropriate time and in .the proper venue. Regardless, ITD respectfully
points out that such a basis, (i.e., a contractor's struggling business status) cannot suffice for
claims process avoidance.
Debco has failed to exhaust the administrative claims process prior to demanding
arbitration. ITD has been precluded from addressing and/or resolving formal claims prior to
commencement of arbitration. ITD is entitled to enforce the contract provisions pertaining to the
administrative claims process. This is important for the present dispute, as well as for all other
contract disputes that ITD might face in the future.
Continuing with arbitration prior to exhaustion of the administrative claims process
would be inefficient and cause undue waste of public funds and resources. Further, continuing
with the arbitration prior to exhaustion would allow Debco to benefit from certain aspects of the
contract that it likes (binding arbitration) while ignoring provisions that it finds inconvenient
(claims process).
An arbitration stay would comply with the parties' contract. Hence no harm would be
caused to Debco because full blown arbitration would be available at the appropriate time. This
Court should issue injunctive relief so as to stay arbitration unless and until Debco completes the
contractual administrative claims process.
DATED this 2ih day of January, 2014.

Deputy Attorney General
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CERTIFICATE OF SERVICE
I hereby certify that on this 27 th day of January, 2014, I caused to be served a true and correct
copy of the foregoing by the method indicated below, and addressed to the following:
Ron T. Blewett
Blewett Mushlitz LLP
Bollinger Financial Center
301 'D' Street, Ste. C
P.O. Box 1990
Lewiston, ID 83501

U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
_l:fo.X (208) 413-6682
____0MAIL: ronblewett@idahoconstructionlawyers.com
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
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13

IDAHO TRANSPORTATION
DEPARTMENT.
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vs.

-20

Defendant.
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OBJECTION TO TEMPORARY
RESTRAINING ORDER

)
)
)
)
)

-------------)

;21

2.2

Case No. CV-OC-1321919

)

ASCORP. INC. d/b/a DEBCO
CONSTRUCTION,

.19

)
)
)

COMES NOW the defendant "Debco" and objects to the issuance of a temporary
restraining order fo1·estalling the Feb111a1y 5, 2014, telephonic scheduling conference set by the
'

American Arbitration Association (AAA). This objection is made upon the following grounds:

is
26
2'7

1)

The AAA Telephonic Scheduline Conference is not an Arbitration. The AAA
telephonic scheduling conference is not an arbitration. The conference will
schedule an arbitration (hopefully) sometime late in 2014. The result ofthe simple
telephone scheduling heal'ing will illustl'ate Debco's point that the arbitrntion will
not occur until long after ITD' s contract administrative process is complete. There
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is no conti·aot term that bars scheduling,

2
3

2)

There is no Irreparable Injm.y. The only i1Teparable injury ITO asserts is the
$1,700 fee charged by AAA for the scheduling conference. Debco has paid ITD's
share of the cost, subject only to recoupment of the cost if Deb co prevails at the
arbitration hearing several months hence. A copy of the check paying lTD's share
of the cost for the telephone hearing is attached. There is no irreparable injury.

. 3)

ITD has not Shown a Clear Ri2ht. Debco respectfully refers the court to its
pending motions and briefing.

4

6

?
8

a)

Outdated Authority. The Idaho district court autho1·ity now cited by ITD:
(a) is based on historical lTD contract language which is entirely different
fi:om the presenting language iri this case, some ofwhich historical contracts
and decisions did not even include or address an arbitration clause; (b) predate the "positive assurance" arbitration rule cited in Debee's prior
briefing of record. and (c) pre-dated the Storey decision cited in Debco's
brlefing, confirming that issues of procedural arbitrability are for the
arbitrators.
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b)

j,t

15
16
;J,'1

18
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23
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4)

The Procedural Issue Raised by ITD is fol' the Arbitrators. The arguments
raised by ITD are identical to the unsuccessful arguments raised on denial
ofl'eheai.ing inStorev Construction, Inc. v. Ha11ks, 148 Idaho 401, 411-412
(2009). Just like ITD argues that it did not agree to arbitrate absent an
administrative claims process. the unsuccessful litigant in Storev argued
that it did not agree to arbitrate unless the issue was first presented to and
ruled on by an architect in acco1-d with that contract. See, Storev, footnote
7, 148 Idaho at 411. The court ruled that the scope of arbitrability review
afforded the courts is limited, and that such questions of procedural
arbitrability such as that presented by ITD are for the a1·bit,:atol's, (Note that
the contract clause in the Storey case was much more clear than that which
is presented here, the Storey contract providing that claims ". , ,shall after
decision by the Architect. .. be subject to arbitration." Id.

Debco w~ll Suffer Da1na1e. As set out in the affidavit ofDebco,s owner Lonnie
Simpson, his company is suffel'ing by reason of three years of ITD nonpayment,
and the ve1y existence of Debco is threatened by the delay requested by ITD. Ifthe
simple AAA scheduling heat.fog js delayed I don't know when it can again be set
in conjunction with the calendars of at least 5 or more busy professionals. It is bad
enough that the arbitration cannot be held for many months. Granting a TRO
preventing the scheduli11g hearing will delay that arbitration even more, perhaps
into 2015. Debco will suffer damage by delay.
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1
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2
3

s

Immediate Response. This prelimimuy response is offered in the context of
immediacy of a TRO motion, which I first received at close of business yesterday.
A more detailed response to ITD's request for preliminary injunction will be filed
in due course and In anticipation of the Februaiy 1Qth hearing as previously agreed.

DATED this 28 th day of January, 2014.
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copy of the foregoing document by the method indicated below, and addressed to the following:
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Steve Olsen
Ga1yD,Luke
Attorney General's Office
3311 West State Street
P. O. Box 7129
Boise, ID 83 707-1129
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R,ON T. BLEWETT
Idaho State Bar No. 2963
BLEWETT MUSHLITZ, LLP
Attorney for Defendant
The Bollinger Financial Center
301 "D" Street, Suite C
P. 0. Box 1990
Lewiston, Idaho 83501
Telephone: (208)413-6678
Facsimile: (208)413-6682
ronblewett@idahoconstructionlawyers.com

CHRISTOPHER D. RICH, Cl~rk
By DAYSHA OSBORN
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

10
11

IDAHO TRANSPORTATION
DEPARTMENT,

12

Plaintiff,
13

14

15

VS.

AS CORP, INC. d/b/a DEB CO
CONSTRUCTION,

16

Defendant.

11

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-OC-1321919

SECOND AFFIDAVIT OF RON T.
BLEWETT

-------------)
18

STATEOFIDAHO
19

20

County of Nez Perce

) .
) ss.
)

21

COMES NOW, Ron T. Blewett and after being first duly sworn on oath respectfully
22
23
24

represents as follows:
1.

Foundation. I am defendant Debco's attorney in this suit, in the AAA

25

arbitration Debco filed, and in its claim for compensation pending in administrative process

2G

before ITD. My earlier affidavit of counsel, addressing experience in Idaho Transportation

27
28

Department ("ITD") claims and arbitrations, is incorporated here by this reference.
SECOND AFFIDAVIT OF RON T. BLEWETT

1

Blewett Mushlitz,
Atto_rneys
Lewiston,
Idaho 83501
000357

LLP

.
l
2

2.

ITD Contract Specifications Change Regularly. The Idaho Transportation

Department has cited historical district court cases. ITD regularly changes the wording of its

3

Standard Specifications for Highway Construction. ITD periodically re-publishes a booklet
4

5

showing the modified versions of the standard specifications. For example, I have in my office

6

the 1976, 1990, 1995, 1999, 2004 and 2012 booklets ofITD Standard Specifications for

7

Highway Construction. Each specification booklet modifies the prior booklet.

8

Additionally, between publication of these specification booklets, ITD issues periodic

9

updates to selected standard specifications which change or supplement the specifications
10
11

12
13

14

contained within the most current booklet.
The terms of any ITD contract will vary by the date of solicitation of the bid for the
contract work.
ITD claims specification 105 .17 has changed dramatically over the years. In 1990 for

15

example, the standard claims specification 105.17 did not call for arbitration, and as to the
16

17
18

claims process provided in part:
"The contractor shall exhaust his administrative remedies in the manner provided here
prior to further pursuing his clam as prescribed by law."

19

ITD Standard Specifications, Section 105.17, page 35 (1990); (emphasis added).
21
22

23

24

My office historical reference copy of 1990 - 105 .17 is attached as Exhibit 1.

3.

Claim Process Is Not Necessary for Payment. Construction industry contract

clauses generally anticipate changes, and provide for payment of extra costs.
ITD's 2004 Standard Specification Section 104.03(5), provides in part that "[i]f

25

alterations or changes in quantities significantly change the character of work under the
26

27
28

SECOND AFFIDAVIT OF RON T. BLEWETT

2

Blewett Mushlitz,
Attorneys

000358

Lewiston, Idaho 83501

LLP

l
2

contract...an adjustment will be made to the contract." A copy of2004-104.03(5) is attached
as Exhibit 2.

3

The administrative claims process is not necessary to procure payment for acknowledge
4

s

changes.

4.

6

7
8

Denial of Claim and Appeal. By letter of January 27th (a copy was received by

me on January 30th ), ITD's Resident Engineer denied Debco's claim. Attached as Exhibit 3 is
a true copy ofDebco's appeal of that claim to the Chief Engineer.

9

Debco does not stipulate that ITD had a basis to delay decision until January 2ih, but
10.
11

ITD Standard Specification 105 .17 provides in part that "The Chief Engineer will issue a

12

written decision to the contractor within 90 calendar days of the date the Chief Engineer

13

receives the claim appeal." A copy of 105.17 is attached as Exhibit "C" to the Complaint.

l4

5.

Documents Provided to ITD. Debco does not agree that it failed to provide

15

claim documents to ITD. Exhibit 3 is a true copy ofDebco's appeal addressing that issue and
16

17
18

others.
Further your affiant sayeth not.
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Attorneys
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Further your affiant sayeth not.

2
3'

4

RON T. BLEWETT

111.d

SUBSCRIBED AND SWORN to before me this _.::.t?--.
_ _ day of February, 2014.
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Residing at: Lewiston, Idaho
Commission expires: 11/12/15
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Attorneys
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CERTIFICATE OF SERVICE

b

I HEREBY CERTIFY that on the 3 day of
f.e r
2014, I caused to be
served a true and correct copy of the foregoing document by the method indicated below, and
addressed to the following:

4

s
6

7
8
9

Lawrence G. Wasden
Steve Olsen
GaryD. Luke
Attorney General's Office
3311 West State Street
P. 0. Box 7129
Boise, ID 83707-1129

_/U.S.Mail
~ Hand Delivered
_ _ Overnight Mail
_ _ Telecopy/Facsimile
E-mail
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Attorne{sfor Defendant
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106.01

105.17

mation, references, arguments and data to support the claim shall be
included. The Administrator will review the claim and notify the Contractor by certified mail of his decision. His decision will be final and conclusive unless within 30 days .from receipt of the Administrator's letter the
Contractor appeals in writing to the Board. The Board's decision
thereon, unless subsequently changed by a court of competent jurisdiction,. shall be final and conclusive upon the State and the Contractor.

that inspection shall constitute the final inspection and the
Engineer will make the final acceptance and notify the Contractor in writing of this acceptance as of the date of the final
inspection. If, however, the inspection discloses any work, in
whole or in part, as being unsatisfactory, the Engineer will give
the Contractor the necessary instructions tor correction of
same, and the Contractor shall immediately comply with and
execute such instruction. Upon correction of the work, another
inspection will be made which shall constitute the final inspection, provided the work has been satisfactorily completed. In
such event, the Engineer will make the final acceptance and
notify the Contractor in writing of this acceptance as of the date
of final inspection.
1. '1 (
.J.."-1..> -r<" - 5.JP" ,e,n,t;fl.r
;

)J,. ,(

-I.or 'i,fflfOf~l

The Contractor shall exhaust his administrative remedies in the
manner provided herein prior to further pursuing his claim as prescribed
by law.

~
105.17 Claims for Adjustment and Disputesl'lt the Contractorcl,6/lfbelieves that additional compensation is due him for work or material t;-J:· ,_
not clearly covered in the contract, or not ordered as extra work, as ~ '
defined herein, or that additional time to complete the work is due him,
he shall prosecute his claim in the following manner.
,/

::x,.r,..

1

Prior to doing the work on which he beljev~s additional compensation is due him, the Contractor shall notify tli~E~gi~eer in writing_]! his
intent to make a claim. If such notification is not given, and th~ngineer
is not afforded the opportunity by the Contractor for keeping strict
account of actual costs, as required, then the Contractor shall thereby
waive his right to any _claim for. suph additional. comoe.11.satiop,. ~ ~d t ,.:, la

--'

i:
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-detajlec:1-l~tte"ddts~- o-tlie-'i:>istrict'Eng1neervta-tl'le-Resident'Engi-

or·fleer-se
t, "'--<tt-'"
' •
.__ .. 1·Ieves-an-ad'Jt!stme'f'it-m-compens~
.
· 1F1g- oft. -t a.reasons-M~e

,.

ii0H--and1or-time-is-clt1e-him. At a minimum, the detailed letter shall
include a narration of events, citings of entitlement, and a showing of the
amount of compensation and/or adjustment of time believed due. Full
documentation for all elements in the letter shall be includedthe claim
)
will be considered and a determination made by the Distri, t Engineer c). ,i r
who will notify the Contractor of his decision in writing.
~~ p.~/. fV,~-c~~c'c~,

7s~

/ ce1 ~· e..f""

The District Engineer's decision will be final and conclusive
unless, within 30 days from receipt of the District Engineer's letter, the
Contractor appeals in writing to the Administrator. All pertinent infor-

000364

34

In connection with any appeal proceeding under this subsection, the
Contractor will be afforded an· opportunity to be heard and offer evidence
in support of his claim at ~my level of review. Pending final decision of a
dispute hereunder the Contractor shall proceed diligently with performance of the contragt and fn accordance with the Engineer's decision.
,--.

SECTION 106 -

CONTROL OF MATERIAL

106.01 Source of Supply and Quality Requirements. Only those
materials produced under acceptable quality control practices and
meeting the requirements of applicable specifications shall be used. All'
materials shall be new unless otherwise specified. In order to expedite•
the inspection and testing of materials, the Contractor shall notify the
Engineer of his proposed sources of materials prior to manufacture, fabrication and delivery. At the option of the Engineer, materials may be~
inspected and approved at the source of supply before delivery is·
started. If it is found after trial that sources of supply for previously
approved materials do not produce specified products, the Contractor.
shall fur·nish acceptable materials from other sources.

'•

At the option of the Contractor and y.,,ith approval, the substitution of.
like materials of equal or better quality may be made.
Better quality considerations are material properties, compatibility
with environmental conditions, aesthetics and suitability for the purpose intended. Proof of ·equal or better quality must be furnished by
the Contractor.

35

EXHIBIT #2
(Second Affidavit of Ron T. Blewett)
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104.03

103.06 Failure to Execute Contract Failure to execute the , , .,
acceptable bonds and submit acceptable evidence,. if required by contract, c _y ;t :~-- ,
efforts to obtain participation by disadvantaged businesses within 15 calencl~: · : .. ' ·•
the contract has been received by the bidder shall be just cause for the cf
the award of contract and the forfeiture of the proposal guaranty which ( ·
the property of the state, not as a penalty, but in liquidation of damag( .. . , ,. . ,
Award may then be made to the next lowest responsible bidder or the work may be readvertised and constructed under contract or otherwise, as the state may decide.

SECTION 104 - SCOPE OF WORK
104.01 Intent of Contract The intent of the contract is to provide for the construction
and completion in every detail of the work described. The Contractor shall furnish all
labor, materials, equipment tools, transportation and supplies required to complete the
work in accordance with the plans, specifications and tenns of the contract.
104.02
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Variation in Quantities. The state reserves the right to make, at any time

,__~d~1uina_.tbe....oroarP.ss of the work, such increases and decreases in quantities of

, satisfactorily complete the project
shall not invalidate the contract nor release the surety.
Jnn the work as altered.
quantity of a contract item of work will be detennined
1ntity of such item of work with the contract bid quantity.
tern of work varies from the bid quantity by 25 percent
i at contract unit prices unless eligible for adjustment
I. If, however, the total pay quantity of an item of work
! more than 25 percent, an adjustment in price will be
Nritten request of either party. The basis for the
upon prior to the performance of the work. Such
: price will be the difference between the contract unit
,st to perfonn the work plus 6 percent profit. The
I be made for work in excess of 125 percent, or less
bid quantity on an agreed price basis. If no agreement
the Engineer may establish a price considered to be
fair and equitable or have the work done on a force account basis as provided under
Subsection 109.03.

-·

r

If the actual unit cost includes fixed costs, such costs will be deemed to have been
recovered by the payments made for 125 percent of the bid quantity and in computing
the actual unit cost, such costs will be excluded. Fixed costs may b~ considered
when establishing adjustment in costs for items which decrease by more than 25
percent of the bid quantity. When the total pay quantity of an item of work is less than
75 percent of the contract bid quantity, payment for the work will in no case exceed
the payment which would have been made for perfonnance of 75 percent of the bid _
item quantity at contract unit price.
No allowance will be considered for anticipated profit when computing the adjusted price.
104.03

1.

'

Changes and Extra Work.

The Engineer reserves the right to make, at any time during the work, such
changes in quantities and such alterations in the work as are necessary to
satisfactorily complete the project Such changes in quantities and alterations shall
not invalidate the contract nor release the surety, and the Contractor agrees to
perfonn the work as altered. Alterations in the work includes new work which is not
otherwise required by the tenns of the contract.
When the Department initiates a change, the Engineer will infonn the Contractor of
the proposed change in the work and will request a detailed price proposal for the
change. The Contractor, at no expense to the Department and within the time
specified in the request, shall provide the Engineer with a complete and itemized
proposal for the· change in work. The Contractor's propo~I shall include the
estimated increase or decrease in contract amount and/or increase or decrease in
Contract 1ime. Request for contract time extensions shall meet the requirements
of Subsection 108.06.
Changes requested by the Contractor shall be presented to the Engineer on the
"Requ~st for Change" fonn suppiied by the Department The Contractor must give
a detailed description of the proposed change, the reason for the change, the
benefit to the Department, the benefit to the Contractor and adetailed cost analysis.
The Contractor shall be responsible for any delays in work and any additional costs
to the Department caused by failure to submit a complete price proposal within the
time provided. The Contractor shall participate with the Department in prompt joint
analysis and negotiations to finalize the Change Order.

000367

104.03
Upon receipt of the Change Order, the Contractor shall have seven (7) calendar
days to return the signed Change Order to the Engineer or return the Change
Order unsigned. If the Change Order is returned unsigned, the Contractor shall
provide a written explanation for not signing the Change Order. Payment for
Change Order Work may be withheld until a signed Change Order or written
refusal to sign the Cliange Order is received by the Engineer.
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2.

Any other order, written or an oral, (which terms as used in this paragraph 2
shall include direction, instruction, interpretation, or determination) from the
Engineer, which causes any such change, shall be treated as a change order
under this clause, provided that the Contractor gives the Engineer written notice
within 7 calendar days of the order stating the date, circumstances, and source
of the order and that the Contractor regards the order as a change order.

3.

Except as herein provided, no order, statement, or conduct of the Engineer shall
be treated as a change under this subsection or entitle the Contractor to an
equitable adjustment hereunder.

4.

•
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5.

6.

000368

18

Except for claims based on defective specifications no claim for any change
under 2 above shall be allowed for any costs incurred more than 720 days
before the Contractor gives written notice as therein required; and provided
further, that in the case of defective specifications for which the Sstate is
responsible, the equitable adjustment shall include any increased cost
reasonably incurred by the Contractor in attempting to comply with such
defective specifications.
If the alterations or changes in quantities significantly change the character of
the work under the contract, whether or not changed by any such different
quantities or alterations, an adjustment. excluding loss of anticipated profits,will
de to the contract.
e b sis for the ad·ustment shall be a reed upon
grtor to the pei:farmance of the work. If a basis cannot be agreed UP.Qn, n an
agjustment will be made either for oragainst the Contractor in such amount as
th~ineer may determine to be fair and equitable or on a force account basis
as provided under Subsection 109.03.
~
If the alteration or changes in quantities do not significantly change the character
of the work to be performed under the contract, the altered work will be paid for
as provided elsewhere in the contract.

104.03
7.

The term "significant changes" shall be construed to apply only to the following
circumstances:
a.

When the character of the work as altered differs materially in kind or
nature from that involved or included in the original proposed construction;
or

b.

When a major item of work, as defined elsewhere in the contract, is
increased in excess of 125 percent or decreased below 75 percent of the
original contract quantity. Any allowance for an increase in quantity shall
apply only to that portion in excess of 125 percent of original contract item
quantity, or in case of a decrease below 75 percent, to the actual amount
of work performed. Adjustments shall be in accordance with Subsection
104.02-Variations in Quantities.

8.

If the Contractor intends to assert a claim for equitable adjustment under this
subsection, the procedures in Subsection 105.17, Claims for Adjustment and
Disputes, shall be followed.

9.

When extra work is performed by an approved first and lower tier subcontractor,
reimbursement to the Prime Contractor for administrative expenses will be in
accordance with the following:
· Agreed Price of First or Lower Tier Subcontractors Work

To
Over
Over
Over

Adjustment
Maximum
$1,000 ........................................(Lump Sum) $100
$1,000 to $10,000 .........($100 plus 5% of excess over $1,000) $550
$10,000 to $150,000 ....($550 plus 3% of excess over $10,000) $4,750
$150,000 ....................................(Lump Sum) $5,000

B1d items with a price per unit in the original contract, which are included in the extra
work, are not eligible for administrative expenses.
10. It is considered that overhead and profit are included in the agreed price, and no
additional markups, above that provided for the prime Contractor's
administrative expenses, will be allowed. No adjustment will be made on
change order work for bonding, property damage and bodily injury insurance, or
TERO tax until the end of the project. When the project work is complete and
19

~- ~7

104.05

The plan shall inciude any proposed detours and indude all nJdevices and pavement markings. The plan shall also address p1
promptly deal with traffic delays due to emergencies, highway
project limits, emergency vehicles, and scheduled school bus run
calendar days notice shall be given before any change in the pl,{

satisfactory evidence is provided by the Contractor an adjustment will be made
by change order to reconcile all bonding, insurance, and TERO tax issues.
104.04

1.

Upon written notification, the Engineer will investigate the conditions, and if it is
determined that the conditions materially differ and cause an increase or
decrease in the cost or time required for the performance of any work under the
contract, an adjustment, excluding loss of anticipated profits, will be made and
the contract modified in writing accordingly. The Engineer will notify the
Contractor of the determination whether or not an adjustment of the contract is
warranted.

3.

No contract adjustment which results in a benefit to the Contractor will be
allowed unless the Contractor has provided the required written notice.

4.

The Contractor shall follow the procedures in Subsection 105.17, Claims for
Adjustments and Disputes.
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104.05 Maintenance of Traffic. Unless otherwise provided, the roadway, while
undergoing improvements, shall be kept open to all traffic by the Contractor and traffic
delays shall be minimized. In no case shall any individual traffic delay exceed 15
minutes. Remedial action shall be implemented if traffic delays reach 30 minutes or
more cumulatively through the entire length of the improvement project. The
Contractor must obtain written permission to exceed the stated maximum delay
values.

A traffic control plan indicating the construction schedule, areas and type of work to be
performed, shall be submitted by the Contractor and approved by the Engineer prior to
starting work on the project, and prior to making any other changes to the traffic control.
20
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The Contractor shall provide an individual who is a certified W 1
•
• ,I
Supervisor to direct the installation, modification, and mainte'nanc1:::·1:i1-~,v•,-~.~cl
traffic control. The certification shall conform to the requirements of the American
Traffic Safety Services Association (ATSSA) or an approved equal.
No separate payment will be allowed for monitoring traffic control during working
· hours and the cost thereof shall be incidental to other construction traffic control items.
The Contractor is responsible for monitoring and maintaining traffic control devices
during non-working days and non-working hours. During non-working hours, an
individual shall be available to perform maintenance of traffic control devices as
necessary. Such individual need not be on duty, but shall be readily available by
telephone contact. During non-working days, such individual shall review the Project
traffic control at least once per day as authorized and perform any maintenance
required. The Contractor shall provide a written statement of describing the time and
activities undertaken during non-working days. Payment for monitoring will be paid
as Traffic Control Maintenance when authorized during non-working hours and nonworking days.

iD

1 ~

t

During the progress of the work, if subsurface or latent physical conditions are
encountered at the site differing materially from those indicated in the contract'
or if unknown physical conditions of an unusual nature, differing materially from
those ordinarily encountered and generally recognized as inherent in the work
provided for in the contract, are encountered at the site, the party discovering
such conditions shall promptly notify the other party in writing of the specific
differing conditions before they are disturbed and before the affected work is
performed.

2.

~;'g ,,

r"' ~-p.

Differing Site Conditions (Changed Conditions).

r~·
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000369

!

Where provided on the plans or otherwise approved, the Contractor may bypass
traffic over an approved detour route. The periods of time when traffic will be routed
over any detour, instead of through the project, construction shall .be as directed.
Selective detouring of traffic shall be approved in writing. The maintenance of any
detour shall include abatement of dust nuisance by the application of water or dust oil
as directed. Payment will be made as provided under Subsection 205.05 or as Extra
Work if no contract item has been provided.
The Contractor's maintenance of areas used by traffic shall be such that the roadway
and structures are kept passable to all vehicles at all times. The Contractor shall also
provide and maintain in a safe condition, temporary approaches or crossings and
intersections with trails, roads, streets, businesses, parking lots, residences, garages
and farms. For the purpose of this subsection, maintenance shall not include snow
removal. The Contractor shall bear all expense of maintaining traffic over the section
21
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January 31, 2014

Mr. Carpenter
Chief Engineer
Idaho Transportation Department
3311 W. State Street
Boise, Idaho 83707-1129
RE:

Washington Street Project STP-7072 (101); Key 08469
APPEAL OF RE DECISION PURSUANT TO STANDARD SPECIFICATION 105.17
DELIBERATE MISREPRESENTATIONS BY ITD REPRESENTATIVES

Dear Mr. Carpenter:
Please consider this appeal of the Resident Engineer's denial of our pending claim, in accord with
his letter of January 27, 2014, a copy of which is attached as Exhibit "A". A copy of our complete
and fully documented claim, identifying all previously submitted records incorporated by reference
there, is attached as Exhibit "B".
In addition, please consider the following related thoughts.
I don't know whether Mr. Stacey wrote the decision letter or was actually the one who decided my
claim. Jobsite representatives have been communicating wit~ your Boise claims representatives for
some years. It is my understanding that Mr. Stacey's actions are as instructed by headquarters. But
this Resident Engineer also signed an earlier letter which, according to an independent Technical
Expert hired by ITD, included deliberate misrepresentations.
Mr. Stacey's letter in denial of our claim includes additional deliberate misrepresentations by him or
those directing him.
The letter says " ... as pointed out in numerous discussions and correspondence, the provided cl~im
package does not contain full documentation required to support the assertions presented. Debco's
refµsal to provide additional information leaves us with no other alternat)ve but to deny the claim
in its entirety".
It is a deliberate misrepresentation to say that we did not provide documents entitling us to any
payment. ITD's own claim specification identifies the documents we are to provide with a claim.
We provided the listed documents and complied with the specification when the claim was
submitted, and we provided and directed you to all our detailed project costing for review, and
offered ITD access to all our back-up records and our auditor.

11
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Mr. Carpenter
January 31, 2014
Page 2

It is a deliberate misrepresentation to say there were "discussions" with Mr. Stacey or any other ITD
claim analysts. Despite the fact that we asked to meet and discuss the claim and solutions to it,
nobody would talk to us. Nobody even tried. This violates ITD's own claim specification which is
supposed to allow the contractor the opportunity to be heard.
Now it is true that ITD's attorney requested documents beyond those required within Standard
Specification 105.17 (Please see Mr. Luke's Letter, Exhibit "C" attached.) But it is a deliberate
misrepresentation for ITD to say we "refused to provide additional information". Please see our
responses of December 23 rd (Exhibit "D"); January 13th (Exhibit "E"); January 15th (Exhibit "F"); and
January 21st (Exhibit "G").
Most of the records ITD requested were already in ITD's possession. Please note that in response to
our public records request, ITD sent me records in your possession, which ITD had asked me to copy
and send back to you. You didn't e_ven take us up on our invitation to meet in review of costs with
our auditor.
We are at a loss. None of this makes any sense unless the requests for information were motivated
for other reasons.
Finally, it is a deliberate misrepresentation for the Resident to conclude we have no entitlement to
relief and refuse to pay us anything. You have all our cost accounting and we provided you access
to all our back-up records and to our job ~ost auditor. The DRB recommendation of September 24th
found we did have entitlement. The DRB recommendation was incorporated by reference into our
claim. Attached as Exhibit "H" is the letter from the Resident Engineer formally accepting that
decision and agreeing that we do have entitlement. The claim specification provides that "If the
Resident Engineer determin~s a claim has entitlement, ar:i adjustment will be made when
warranted."
This is the same situation we have suffered under since 2010. We respectfully appeal. If you need
my cooperation, sir, you shall have it. I earnestly request yours.

Lonnie E. Simpson,
President
'

Enclosures
cc:

Brian Ness
Tom Cole
Jim Ca.rpenter
Scott Stokes
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IDAHO TRANSPORTATION DEPARTMEN'i'

216 S. Date Street
Shoshone, ID 83352

(208) 886-7800
itd.idaho.gov

January 27, 2014
Lonnie Simpson
Debco Construction

PO Box363
Orofino, ID 83544
RE:

Project: STP-7072(101), Key No. 08469, Contract No. 7418
Washington Street, Twin Falls

Lonnie,
Pursuant to Standard Specification 105.17, this letter contains the Resident Engineer's
decision in response to the Debco claim dated October 28, 2013. The claim is hereby denied
on the basis of Debee's failure and refusal to provide adequate documentation and other
necessary information as specified in section 105.17.
As pointed out in previous discussions and correspondence, the provided claim package does
not contain full documentation required to support the assertions presented. Debee's refusal
to provide additional information leaves no other alternative but to deny the claim in its entirety.
Therefore Debco's claim for additional compensation is denied.
ITD maintains it~ request for the additional documents and information. Please let me know if
Debco intends to provide such at some point in the future.
Further appeal to the Chief Engineer must comply with section 105.17's requirements.

Scot Stacey, P:E.
Resident Engineer
1

000374

EXHIBIT ''B''

000375

,-

j

\
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October 28, 2013

Mr. Scot St.a~ey
626 Eastland Drive South
Suite A
Twin Falls, ID 83301

Mr. Robert L. Ramsey
Civil $cienc·e, Inc.
450 Fa)ls Avenue, Suite 100
Twin Falls, ID 83301
Re:

Contract No: 7481

Key No:

.

Project No:

08469
STP~7072{101}

Wa~hington Street North ~econstruction
Certified Claim

Dea~ Mr. ?tacey and Mr. Ramsey:
Debco hereby claims relief for direct loss in the sum of at le~st $3,120,982.74, plus consequential
loss as provided here. This claim is submitted with resen1ation of-all rights, and without prejudice
to the fact that ITD's material breach has obv.iated compliance with the administrative claims
proc~s?,
Purs·uant to SS 105.17r 'please consider the followirig:

1. Detailed 'Factual Narration:

Debco hereby incotporates by reference the full and entire content verbatim of the following
documents previously served on the Idaho Transportation Departm.ent, with all exhibits app·ended
to each such document: (a) the final report of MKL Associates, LLC, dated March 6, 2013; (b)
Oebcci'-s ORB Position Statement on Review ~f REA, i:late.d May 20, 2013; (c) D~bco'-s Record of
Prepared DRB Presentatio·n Comments dated August 5, 2013; (d) oe·~_co's P.ost .Hearing Brief or,i
Request for l;quitable Adjustrtl°en:t dqted August :20, 20l3; (e), the ORB Entitle.m~nt
Re·co.mm~nd?tior:is di:i\e~· SepteJ11b.er ?-4, 4Q;I,3.
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2. Specific Provisions of Contract and Law and Why They Support the·Claitn:
Debco hereby incorporates by refere·nce the full and entire content verbatim of the following
documents previously served on the Idaho Transportation Department, with all exhibits appended
to each such document: (a) the final report of Ml<~ Associates, LLC, d!'lted ·March 6, 20_13; (b)
Debco'-s Positio~ Statement-on Revfew of Rl:A, dated May 20, 2013; (c) oe:b.co's Record of
P.re·pared DRB Pr.esentation Comments dated August 5, ibi3; (d) D~bco's Post Heari11g Brief on
Request for Eql!itable Adjl,.lstm·ent dated August 2.0, 2013; and (e), the DRB Recommeridations
dated September 24, 2013.
3. Identification of and Copies of All Documents and s.ubstance of Communic~tio~s:
Deb co hereby incorporates by reference the fufl and entire content verbatim of the following
documents previously served on the Idaho Transportation Department, with all exhibits ~ppended
to each such document: (a) the.final report of MKLAssociates, .Ll.:C, dated Marc.h 6, 2.013; {b)
Debto's Positioh Statem.ent oh Review of REA, dated M.av 20, 2013; (c) De.bco's Record of
Prepared ORB Presentation Comments dated August 5, 2013; {d) Debco's Post Hearing Brief on
Request for Equ'itable Adjustment d?ted August 20, 2013; and {e), the DRB Recommendations
tlated September 24, 2013.
4. _Time Adiustnient Docume·nts, Reason_s, _and Data:
Debc;o hereby incorporates by refere_nc;e the full and entire content verbatim of the followi_ng
documents previously se.rvet;I o.n the Id.aha Transportation Department, with all exhibits appended
to each such document: {a) the final report of MKL Associates, LLC, dated March 6, 2013; (b)
Debca1s Position Statement on Review of REA, dated May 20, 2013; (c) Qebco's Record of
Prepared ORB Presentation Comments dated August 5, 2013; (d) Debco's Post Hearing Brief on
Request for Equitable Adjustment dated Au~ust 20, 2013; and (e), the DRB Recommendations
.dated September 24, 2013 ..
5. Monetary Compensation Reasons, Documents and Data:
a. Direct Loss.
Deb co hereby incorporates by referehce the full and entire content verbatim of the following
doi;:uments pr!aVibusty served on the Idaho Tr;:,1nsp{.1rtation Departrnent, wftti ~II ~xh1bits appended
to ~ach s.uch doc;1,1me11t: {a) the final report of MKL Associates, LLC, dated March 6, 2b13; (b)
Debee's pqsition Statement c;:>tl Review of REA, dated May 20, 2013; {c) Debco'.s Record of
Pn~par~d DRB Presentation Comments dated August 5, 2013; {d) Debco·~s Post Hearing Brief on
Request for Equitable Adjlistmeot dated August 20, 2013_; and (e), the DR!? Recomm~_nd.ations
dated September·24, 2013.
21Pag~
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b, Consequential Loss.
Supplemental to ahd in addition to the direct loss refere11c.ed al:)ove, Dep_cq seeks consequential
loss to its business caused by ITD'.s material breach of its contract o\:?ligation.s, estimated gener~lly
to exceed $3,600,000 at this time.
6. Nota·rized Statement:
Under penalty of perjury or fa·lsification, the undersigned Lonri.ie Simpson, president
of Ascorp, Inc., d/b/a Debco Construction, hereby certifies that the claim is made hi
good faith, that the supporting date are accurate and complete to the best of my
knowle<;lge and belief, that the amount request(;!d accurately reflects the contract
adjustment for which the contactor believes the Idaho Transportation Department
is liable, and that I am duly authorized to certify the claim on behalf of the
Contract.or.

Bv-_...µ...:...._~==--=::::......~!e:::::5:~::;__
__
V

Lonnie Simpson, President, Ascorp, Inc.

Subscribed and sworn before me this.;Ji±L'-day of October, 2013.
....._J..,.,.EN:-:--:N:-::-IFE;";;R:-;Ji-0:;;TR~Or:i:CK' '
NOTARY PUBLIC
\
ST~1E.Of \OAHO
I

Notary s al

~a~,Jz_

~
o·

u

u

My Commission Expires l"))-l):5-(6
7. Request for Decision.
This matter has been pending for some years now. Your prompt decision is required. lh~
contractor may pursue arbitration concurrently, and ~my such pursuit is without preju~ice to this
demand that !TD enter adecision. All rights are expressly reserved.

Sin~cnD·
- ~ \ ~

Lonnie Slmps9n, President.
CC: City of Twin Falls
~!Page
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

December 17, 2013
Sent via Email
Ron T. Blewett
Attorney at Law
Bollinger Financial Center
301 'D' Street
P.O. Box 1990
Lewiston, Idaho 83501
Re:

Additional Documentation Required for Debco~s Claim
Washington St. N., Twin Falls, Project No. STP-7072(101), Key No. 08469

Dear Ron:
As indicated in my email sent yesterday, after considerable review of the items
previously provided by Debco, we have concluded that the claim submittal is incomplete as it
does not contain the full documentation required by Standard Specification 105.17. Specifically,
we have noted certain documentation deficiencies in Debco's direct loss claim, Debco's
consequential loss claim, and in each of the respective subcontractor claims.
This letter is being sent to request claim supplementation. To the extent known at this
time. the following list describes the additional documentation and information required to
support the assertions presented in the claim and to allow an adequate review to proceed.
Debco's Direct Loss Claim
1.

Complete bid estimate including all work sheets and summary spread sheets.

2.

Interim and final Job Cost Accounting Reports (relating costs to work
activities).

3.

Superintendent's and/or Foreman's Daily Reports.

4.

Contemporaneous daily records of equipment usage.

5.

The name and job title (or job description) of all employees listed in the Claim other
than direct labor and foremen.

6.

Debco's internal equipment rates (used in bidding and cost accounting) for each piece of
owned equipment listed on Claim Exhibit H, Tab 5, p.141.
Civil Litigation Division, Transportation Department /
P.O. Box 7129, Boise, ID 83707-1129; Telephone: (208) 334-8815, FAX: (208) 334-4498
Located at 3311 W. State Street, Boise, Idaho 83703-5881
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Ron T. Blewett
December 17, 2013
Page2
7.

Claim Tab 3, Material Costs - For each vendor listed please provide:
a) A description of the materials purchased.
b) Whether the materials are permanent or consumable.
c) If the actual cost incurred exceeds the estimated cost or amount paid, please provide,
"The specific provisions of the contract or laws which support the claim" that the cost
•
·
overrun is compensable. 1

8.

Claim Tab 4, Rental Equipment Without Fuel - Please provide the item descriptions
currently reported as "blank" on Pages 137-140.

9.

Claim Tab 6, Owned Equipment Standby-For each occurrence of claimed standby,
please provide:
a) "A detailed factual narration of events that details the nature and circumstances

which caused the claim. The detailed narration of events shall include, but is not
limited to, providing all necessary dates, locations, and items of work affected by the
claim." 2
b) "The specific provisions ofthe contract or laws which support the claim." 3
c) "The identification and copies of all documents, any of the Contractor's documents,
and the substance of any oral communication that support the claim. " 4
10.

Claim Tab 7, Direct Cost Interest - Please provide "The specific_ provisions of the

contract or laws which support the claim and a statement of the reasons why such
provisions support the claim. " 5
11.

Claim Tab 8, Misc. Job Cost (Property Rent) Supplies - Regarding each vendor listed, if
the actual cost incurred exceeds the estimated cost or amount paid, please provide the
"specific provisions of the contract or laws which support the claim" that the cost
overrun is compensable.
·

12.

Claim Tab 9, Professional Service (Testing/QC)- Regarding each service provider listed,
if the actual· cost incurred exceeds the estimated cost or amount paid, please provide the
"specific provisions of the contract or laws which support the claim" that the cost
overrun is compensable. 6

13.

Claim Tab 10. Sub-Contractorsa) Please provide copies of each subcontract.
b) Regarding each subcontractor listed, if the actual cost incurred by Debco exceeds the
amount paid to Debco, please provide the "specific provisions of the contract or laws
which support the claim" that the cost overrun is compensable. 7

14.

Provide all bids received for the work subcontracted to Balanced Rock Electric.

1

Standard Specification I05.17 (p. 34, last paragraph)
Standard Specification I 05.17 (p. 34, second to last paragraph)
3 Standard Specification I05.17 (p. 34, last paragraph)
4 Standard Specification 105.17 (p. 35, Item 3)
5 Standard Specification I 05.17 (p. 34, last paragraph)
6 Standard Specification I05. 17 (p. 34, last paragraph)
7 Standard Specification I05.17 (p. 34, last paragraph)
2
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Ron T. Blewett
December 17, 2013
Page3
15.

Provide all bids received for the work subcontracted to All Seaspns Landscaping.

16.

Provide all bids received for the work subcontracted to Jerry's Concrete.

Claim Tab 12, Subcontractor Balanced Rock Electric
17.

Provide:
a) "A detailed factual narration of events that details the nature and circumstances

which caused the claim. The detailed narration of events shall include, but is not
limited to, providing all necessary dates, locations, and items of work affected by the
claim." 8
b) "The specific provisions of the contract or laws which support the claim" 9 ·
c) "The identification and copies of all documents, any of the Contractor's documents,
and the substance ofany oral communication that support the claim. " 10
18.

Annual Financial Statements, prepared by an independent accountant, covering the years
2010, 2011 and 2012.

19.

Documentation supporting the hourly rate charged for each piece of equipment.

20.

Identify the craft, position or job title for each employee listed in the Claim.

21.

Balanced Rock's internal equipment rates (used in bidding and cost accounting) for each
piece of owned equipment charged in the Claim.

22. ·

Complete bid estimate including all work sheets and summary spread sheets.

23.

Superintendent's and/or Foreman's Daily Reports.

24.

Daily records of.equipment usage.

25.

Daily time cards.

Claim Tab 13. Subcontractor All Seasons Landscaping
26.

Superintendent's and/or Foreman's Daily Reports.

27.

_Daily records of equipment usage.

28.

Daily time cards.

29.

Docw;nentation supporting the hourly rates charged in each of the Claim's seven cost
categories.

Standard Specification I 05 .17 (p. 34, second to last paragraph)
Standard Specification I 05.17 (p, 34, last paragraph)
10 Standard Specification I05.17 (p,. 35, Item 3)

8

9
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Ron T. Blewett
December 17, 2013
Page4
30.

Identify the craft, position_ or job title for each employee listed in the Claim.

31.

Provide the work descriptions for each of the five-digit codes reported on the sheets titled
Time by Job Detail. (10200 through 11110)

32.

· Complete bid estimate including all work sheets and summary spread sheets.

Claim Tab 14, Subcontractor Road Work Ahead

33.

Contemporaneous documentation recording the date and number of each type of traffic
control device:
a) Delivered to the project.
b) Installed on the project.
c) Removed from the project.

34.

Annual Financial Statements, prepared by an independent accountant, covering the years
2010, 2011 and 2012,

Subcontractor Claim - Jerry's Concrete {"Estimated as of 5-20-13")

35.

"A detailed.factual narration of events that details the nature and circumstances which
caused the claim. The detailed narration of events shall include, but is not limited to,
providing all necessary dates, locations, and items ofwork affected by the claim" 11

36.

"The specific provisions of the contract or laws which support the claim and a statement
of the reasons why such provisions.support the claim." 12

37.

"The identification and copies of all documents, any of the Contractor's documents, and
the substance ofany oral communication that support the claim. "13

38.

"If additional monetary compensation is sought, the exact amount sought and a
breakdown of that amount into the following categories ... " 14

39.

Documentation of the amount claimed in each cost category is required.

Debco's Supplemental Addition to the Direct Loss Claim
40.

Debco's October 28, 2013 Claim Letter states on Page 3 that, "Debco seeks
consequential loss to its business caused by ITD 's material breach of its contractual
obligations . ... " Standard Specification 105.17 (pp. 34 & 35) requires the Contractor to
provide full documentation of the claim including (but not limited to):
a) "A detailed factual narration of events that details the nature and circumstances

which caused the claim. The detailed narration of events shall include, but is not
11

Standard Specification I05.17, (p. 34, second to last paragraph)
Standard Specification I05 .17, (p. 34, last paragraph)
Standard Specification 105.17, (p. 35, Item 3)
14 Standard Specification I05.17, (p. 45, Item 5)

12
13
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Ron T. Blewett
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limited to, providing all necessary dates, locations, and items ofwork affected by the
claim" 15
b) "The specific provisions of the contract or laws which support the claim and a
statement of the reasons why such provisions support the claim." 16
c) "The identification and copies of all documents, any of the Contractor's documents,
and the substance of any oral communication that support the claim. " 17
d) "If additional monetary compensation is sought, the exact amount sought and a
breakdown of that amount... " into logical cost categories per Specification Item
S(f). 18 Documentation of the amount claimed in each cost category is required.
41.

Please provide Annual Financial Statements "for all years reflecting the operations on
this contract" and " .. for (3) years preceding execution of the contract and three years
following final acceptance of the project." 19

The above list of required documentation is based on my knowledge to the present date.
Additional documents and information may be required if such become evident.
ITD is taking its claims evaluation efforts seriously (particularly in light of your
involvement, and the dispute about the claims process vis-a-vis an arbitration demand). I am
insisting that the RE claims review be thorough and accurate. This is not a rubber stamp process
and demonstrated claim amounts will be paid if such can be justified by the Resident Engineer.
Because of this, it is imperative that we obtain the requested documentation and have time to
incorpo~ate such in the claims analysis.
As you know, Standard Specification 105.17 requires the Claim to be complete and fully
documented. Absent the specified items, Debee's claim does not comply with this contract
requirement. The volume of these omissions is extensive and the content important and we
cannot proceed with a meaningful and substantive review until such are received. Please provide
the documents as soon as possible. Once such are received, the Resident Engineer's review time
will commence per Standard Specification 105.17 (p.37, ~3).
Sincerely,

Gary D. uke
Deputy Attorney General
GDL:sw

15

Standard Specification 105.17, (p. 34, second to last paragraph)
Standard Specification I05 .17, (p. 34, last paragraph)
17 Standard Specification 105.17, (p. 35, Item 3)
18 Standard Specification IOS. I7, (p. 35, Item S)
19 Standard Specification 105.17, (p. 39, Item 17)
16
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Ron T. Blewett

(

Attorney at Law
B·ollinger Financial Center
301 'D' Street, Ste. C • P.O. Box 1990
Lewiston, Idaho 83501
Phone: 208-413-6678
Fax:
.208-413-6682

ronblewett@idahoconstructionlawyers.com
Licensed in Idaho, Oregon and Washingt_on

December 23, 2013
Mr. Gary Luke
Deputy Attorney General
Idaho Transp01iation Depaiiment
P. 0. Box 7129
Boise, ID 83707-1129

Re:

Debco v. State ofldaho (ITD); AAA# 77 441 Y 00564 13 MR.PT

Dear Gary:
If the one-time promises of payment from ITD representatives were not sufficient, ITD's
· independent consultant later confirmed the propriety ofDebco's claim. If the promises and the
independent opinion were not sufficient, ITD's independent Dispute Board again confirmed the
propriety ofDebco's claim. During the last three years, my client began complaining that ITD
payment delay was damaging its business, then that ITD was destroying its business, and more
recently, that the very existence of Debco is jeopardized by nonpayment.

During the last several months, Debco has been forced into a series of equipment liquidations.
Debco has historically had over 200 employees at times; it now has about 22 people on payroll.
Good, honest people have suffered loss.
Now in these circumstances, men of character and integrity at ITD should have stepped forward.
None have. ITD didn't even repay Debco money owed for project neutral expense, much less
make a partial payment of delay and disruption costs to try to help Debco mitigate loss. Nobody
even picked up the phone to offer an apology to Lonnie, or a helping hand, or an encouraging
word of any kind.
I have since offered to personally come down and visit with my friends at ITD to discuss some
solution. I did not receive an invitation. This pattern of conduct is ample to shock the conscience
of any good man. But now there is more.
Instead of confronting what is now an irreversible mistake, you advised me that ITD
representatives instructed you to :file a lawsuit soliciting yet additional delay. Your letter of 17
December requesting more documents and more citation to authorities is of the same stripe.
Debco has cooperated with ITD for three years; that will not change. A more detailed response to
your 17 December letter is forthcoming, but some in1p01iant things need to be said now.
1
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I have worked with ITD on construction contract claims for 30 years. ~ have defended suits
jointly with ITD. I have participated in DRB boards on ITD projects, both as a DRB member and
as an independent attorney hired by the DRB. I have defended and prosecuted and judged and
decided construction claims arising on numerous federal, state and local projects in four states
over 30 years.
Know this. The claim Debco submitted, the subject of your 17 December letter, was the best
documented, the best supported claim I have ever worked with, hands down.
I take fundamental exception to your 17 December letter providing that the claim is not
sufficient, that ITD therefore cannot review it, and that ITD's contract decision time has not even
commenced. This letter is yet another material breach of contract; yet another example of a
pattern of systemic bad faith. IfITD believes the claim to be so lacking, its choice is to deny it,
and in so doing allow others to test ITD's conclusions.
ITD has historically had back-up claim documentation in numerous forms; in its cun-ent form
since May of 2013, consisting of approximately two bankers-boxes full of detailed records and
numerous exhibits an~ supporting documents. ITD is sitting on two detailed legal briefs and a
DRB decision ruling against ITD. The DRB decision specifically elaborates on the contract
sections previously briefed.
Still, your 17 December letter asserts that Debco has not provided citations to legal authority and
contract sections supporting the claim; ITD says the claim is not complete without it, refuses to
recognize a time limit for decision, and has even filed suit to foster still additional delay; all this
well-knowing the consequence of delay.
Shame on ITD. Shame on those who asked you to do these things, Gary. At some point even
ITD representatives must begin to feel the icy fmger of conscience, and shudder.
Men-y Christmas.

SincerfrL-.
By: Ron T. Blewett

RTB:lf
cc:
Lonnie Simpson/Debee Construction
Mike Powell
All Sent Via Email Only

2
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Blewett Muslllitz, LLP

.

Attorneys at Law
B9.llinger Financial Center
$01 'D' Street, Ste. C • P.O. Box 1990
Lewiston, Idaho 83501
Phon<;:: 208-413-6678 - Fax_: 298~413-6682

Douglas L. Mushlitz

Ron T. Blewett
ronblew~tt@idahoconstructionlawyers.com
Licensed in Idahq, Oregon and Washin~on

January 13, 2014 . ·

dougmushlitz@idahoconstruc~onlawyers.com
Licensed in ldaho

Mr. Gary Luke
Deputy Attorney General
Idaho Transportation Dept.
P. 0. Box 7129
B<?ise, ID 83707-1129
Re:

Debco v. State of Idaho (ITD), AAA# 77 441Y0056413 MRP
ITD' s December 17 th Suspension of Claim Review and Request for
Additional Documents. ·

Dear Gary:
Please consider the following supplemental respo:i;ise to your letter of December 17th •
PARTIAL CLAIM IDSTORY
During the course of the work and thereafter, documentation supporting Debee's claim was
·
delivered to ITD in variou~ forms.
The TE decision waif dated March 6, 2013 ..
Debco:s most recent request for payment was submitted to ITD for DRB decision on May 20,
2013. Ori. June 14, 2013, and despite promises during the work, despite promises after the work,
and despite the content of the TE decision, ITD declared that "entitlement has not been
determined" and insisted that the DRB he~g be limited to entitlement, not quantum.
Five months after the May 20th submission, at a telephonic conference on October 16, 2013, ITD
representatives indicated that they had not even looke·d at Deb co' s cost calculations.
Seven months later your letter of December 17, 2013 asserted that Debco's cost claim was so
fundamentally lac~g that ITD could not even· review the claim.· ITD suspended claim review.
ITD_ requested additional documentation.
I write now in further response to your De~ember 1?1h suspension of claim review. My
preliminary response of December 23 rd is incorporated here by this reference. As you know, I
have since been out-of-state attending to a critic~ly hospitalize~u@r.[P

u·
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SUMMARY RESPONSE
I noted on December 23 rd that ITD had requested citations of authority that Debco had already
provided, incorporated into the claim, and discussed for three years.
Much the same can be said ofITD's other requests for additional documentation.
ITD's letter of December 17th suspended claim review pending receipt ofDebco's job cost detail.
The internal job cost detail was provided to ITD periodically during and after the work, most
recently on February 15, 2012, almost two years ago. Job cost print-outs for subcontractors All
Seasons, Balanced Rock and Road Work Ahead were 4J.cluded in the claim detail. It is not
believed that Jerry's Concrete has a job cost print-out. ITD has no basis to suspend claim review
pending receipt of job cost print-outs.
ITD's letter of December 1?1h suspended claim review pending receipt of the equipment rates
Debco uses in its internal accounting. Not only is use of these internal rates inconsistent with the
standard specifications, these internal rates were provided to ITD with job cost detail throughout
the job and into February of 2012. ITD has no basis to suspend claim review pending receipt of
internal equipment rates. '
th

ITDs' letter of December 17 suspended claim review pending receipt ofDebco's employee job
descriptions. The job descriptions are contained within the certified payroll already in your
possession. ITD has no basis to suspend claim review pending receipt of job descriptions.
ITD's letter of December 1ih suspended claim review pending receipt of daily foreman's reports
that were provided to ITD in 2012. ITD has no basis to suspend claim review pending receipt of
foreman's reports.
ITD's letter of December 1]1h suspended claim review pending receipt of copies of subcontracts
and subcontract bids. These subcontract documents were submitted for ITD approval prior to the
time subcontractors started work on the project in 2010. ITD has no basis to suspend claim
review pending receipt of subcontracts.
ITDs' letter of December 1ih suspended claim review pending inquiry regarding the content of
invoices contained within Debco's job cost print-out. When Debco periodically updated its job
costs to ITD through February of 2012, we also advised ITD representatives that the invoices
were available for inspection. The same are voluminous but the same boxes Lonnie set aside for
ITD in 2012 are now here in my office. If you would like to inspect them or to have a copy of
them just let me know. Any confusion on this subject is attributable to ITD's refusal to meet or
even speak with us. Had ITD done so we might have readily advised that the claim costs
(including invoices) were not just available but were already audit~d. ITD has !etained a local
CPA finn known as Presnell Gage to audit other contactor claims in the past. We hired the same
firm for the same purpose on this occasion. With minor exception Presnell Gage confirmed that
the costs were (a) incurred and (b) compiled in accord with ITD standard specification 109.03. I
can arrange a meeting wii;h them if you like.

2
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SUMMARY CONCLUSION
Your letter was not written to procure documentation, but for collateral motives.

DETAILED RESPONSE
Each of your inquires are repeated and numbered below, followed by our response:
1.

Complete bid estimate including all work sheets and summary spread sheets.

RESPONSE:
The bid tabulation supporting our claim is a document prepared by ITD on May
13, 2010. The prices bid by Debco and others are within the bid tabulation.
Debco's original bid worksheets are not necessary for claim review. The bid
. documents were on a computer that "crashed" but the same are hoped to be
contained within the murky depths of2010 computer-backup software. Finding
them is a work-in-progress.
2.

Interim and final Job Cost Accounting Reports (relating costs to work activities).

RESPONSE:
As indicated above, these were provided to ITD during the course of the work,
most recently in February 2012 after. the work was completed.
Of course, internal job costing does not mirror cost methods under standard
specification 109.03. Although it had the effect of reducing the amount of its
claim, Debco modified its internal cost methods to comply with standard
specification 109.03 so as to expedite payment.
As set Ol!,t on page 4 of Debco's May 20, 2013 submission, the contract
contemplates use of cost rates, markup and methods provided within Standard
Specification 109.03. The claim was quantified under standard specification
109.03.
In addition to the contract obligation to utilize 109.03, use of the 109.03 cost
methods has always been customary in the analysis ofITD claims generally. I can
provide copies of sworn testimony of ITD claim representatives so-stating if you
like.

If ITD wishes to deviate from 109. 03 cost methods in any single respect in this
arbitration,please note that Debco reserves the right to also deviate from 109.03
rates and methods.

3
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3.

Superintendent's and/or Foreman's Daily Reports.

RESPONSE:
We presume these documents have been requested for purposes of arbitration, not
claim review. In any event, they were previously provided to both ITD and the
TE.
4.

Contemporaneous daily records of equipment usage.

RESPONSE:
The detailed print-out submitted with the claim and with the job _cost reports
provided in 2012 is our daily record of equipment usage.
5.

The name and job title (or job description) of all employees listed in the Claim other than
direct labor and foremen.

RESPONSE:
For names and job duties please refer to the certified payroll reports·ip. your
possession, as well as the preconstruction conference minutes and meeting
minutes in your possession. If you have further questions as to particular
individuals let us know.
6.

Debco' s internal equipment rat~s (µsed in bidding and cost accounting) for each piece of
owned equipment listed on Claim Exhibit H, Tab 5, p. 141.

RESPONSE:
These were provided with the job cost records previously provided on various
occasions. Please refer to our response to request #2 above.
7.

Claim Tab 3. Material Costs - For each vendor listed please provide:
a)
A description of the materials purchased.
b)
Whether the materials are permanent or consumable.
c)
If the actual cost incurred exceeds the estimated cost or amount paid, please
provide, "The specific provisions of the contract or laws which support the
claim" that the cost overrun is compensable.

RESPONSE:
.Your representatives witnessed the delivery and use of the services and materials
referenced here. All of the referenced invoices have been available to you since

4
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..
prior to February 2012. They still are available. If you would like to review
copies they are at my office; I can send you copies if you like but thci same are
voluminous ..
As referenced above the cost compilations contained within the claim have been
audited by a private firm ITD has hired in the past. I can arrange a meeting with
the auditor if you like.
As observed on various occasions, citations of authority were previously provided
and incorporated by reference into the claim.

8.

Claim Tab 4, Rental Equipment Without Fuel - Please provide the item descriptions
currently reported as "blank" on Pages 137-140.

RESPONSE:
Please see our response to item number 7 above.
9.

Claim Tab 6, Owned Equipment Standby - For each occurrence of claimed standby,
please provide:

a)

b)

c)

"A detailed factual narration of events that details the nature and circumstances
which caused the claim. The detailed narration of events shall include, but is not
limited to, providing all necessary dates, locations, and items ofwork affected by
the claim."
"The specific provisions of the contract or laws which support the claim."
"The identification and copies of all documents, any of the Contractor's
documents, and the substance of any oral communication that support the claim. "

RESPONSE:
This information has already been provided and is at your disposal.
Please refer to the following detail documents:
•
•
•
•
•
10.

Debco's May 20, 2013 Position Statement on Review of REA
May 20th REA exhibits A, B, C, and D
DRB Exhibits 1-26
Debco's Prepared DRB Comments dated August 5, 2013
Debco's August 20, 2013 DRB briefing

Claim Tab 7, Direct Cost Interest- Please provide "The specific provisions of the

contract or laws which support the claim and a statement of the reasons why such
provisions support the claim. "

5
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RESPONSE:
Please refer to Debee's May 20th and August 20th submissions as well as the
demand for arbitration addressing the subject of material breach.
11.

Claim Tab 8, Misc. Job Cost (Property Rent) Supplies - Regarding each vendor listed, if
the actual cost incurred exceeds the estimated cost or amount paid, please provide
the "specific provisions of the contract or laws which support the claim" that the
cost overrun is compensable.

RESPONSE:
Please refer to our response to item #7 above, as well as Debee's May 20th and
August 20th submissions, as well the DRB exhibits and the DRB decision.
12.

Claim Tab 9, Professional Service (Testing/QC) - Regarding each service provider listed,
if the actual cost incurred exceeds the cost or amount paid, please provide the "specific
provisions of the contract or laws which support the claim" that the cost overrun is
compensable.

RESPONSE:
Please refer to our response to request number 11 above.
13.

Claim Tab 10, Sub-Contractors a)
Please provide copies of each subcontract.
b)
Regarding each subcontractor listed, ifhe actual costs incurred by Debco exceeds
the amount paid to Debco, please provide the "specific provisions of the contract
or laws which support the claim" that the cost overrun is compensable.

RESPONSE:
The specifications require approval of subcontractors. Copies of each subcontract
with each subcontract bid were previously delivered to ITD.
14.

Provide all bids received for the work subcontracted to Balanced Rock Electric.

15.

Provide all bids received for the work subcontracted to All Seasons Landscaping.

16.

Provide all bids received for the work subcontracted to Jerry's Concrete.

RESPONSE TO REQUESTS 14-16:
These documents are not necessary for claim review. However, we are
attempting to determine whether the same still exist. To the extent they do exist

6
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they will be located within the depths of 2010 electronic computer memory
backup.
Claim Tab 12, Subcontractor Balance R_ock Electric
17.

Provide:
a)
"A detailed factual narration of events that details the nature and circumstances
which caused the claim. The detailed narration of events shall include, but is not
limited to, providing all necessary dates, locations, and items ofwork affected by
the claim. " ·
b)
"The specific provisions of the contract or laws which support the claim."
c)
"The identification and copies of all documents, any of the Contractor's
documents, and the substance of any oral communication that support the claim. "

18.

Annual Financial Statements, prepared by an independent accountant, covering the years
2010, 2011, and 2012.

19.

Documentation supporting the hourly rate charged for each piece of equipment.

20.

Identify the craft, position or job title for each employee listed in the Claim.

21.

Balanced Rock's internal equipment rates (used in bidding and cost accounting) for each
piece of owned equipment charged in the Claim.

22.

Complete bid estimate including all work sheets and summary spread sheets.

23.

Superintendent's and/or Foreman's Daily Reports.

24.

Daily records of equipment usage.

25.

Daily time cards.

RESPONSE TO 17-25:
We defer to Balanced Rock, who is preparing a response to your inquiry. All
rights are reserved. Debco demands you follow the contract and pay Debco its
loss. If this subcontractor does not comply, please decide the claim based on
information you already have, and within the time provided by contract.
Claim Tab 13, Subcontractor All Seasons Landscaping
26.

Superintendent's and/or Foreman's Daily Reports.

27.

Daily records of equipment usage.

7
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28.

Daily time cards.

29.

Documentation supporting the hourly rates charged in each of the Claim's seven cost
categories.

30.

Identify the craft, position or job title for each employee listed in the Claim.

31.

Provide the work descriptions for each of the five-digit codes reported on the sheets titled
Time by Job Detail. (10200 through 11110)

32.

Complete bid estimate including all work sheets and summary spread sheets.

RESPONSE TO REQUESTS 26-32:
We defer to All Seasons Landscaping, who is preparing a response to your
request. All rights are reserved. If this subcontractor does not comply, please
decide the claim with the information you already have, and within the time
provided by contract.
Claim Tab 14, Subcontractor Road Work Ahead
3 3.

Contemporaneous documentation recording the date and number of each type of traffic
control device:
a)
Delivered to the project.
b)
Installed on the project.
c)
Removed from the project.

34.

Annual Financial Statements, prepared by an independent accountant, covering the years
2010, 2011, and 2012.

RESPONSE TO 33-34:
Please see the attached document remitted by Road Work Ahead.
Subcontractor Claim - Jerry's Concrete ("Estimated as of 5-20-13")
35.

"A detailed factual narration of events that details the nature and circumstances which
caused the claim. The detail~d narration ofevents shall include, but is not limited to,
providing all necessary dates, locations, and items ofwork affected by the claim. "

36.

"The specific provisions of the contract or laws which support the claim and a statement
of the reasons why such provisions support the claim."

37.

"The identification and copies of all documents, any of the Contractor's documents, and
the substance of any oral communication that support the claim. "
8
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38.

"If additional monetary compensation is sought, the exact amount sought and a
breakdown of that amount into the following categories... "

39.

Documentation of the amount claimed in each cost category is required.

RESPONSE TO 35-39:
We defer to Jerry's Concrete, who is preparing a response to·your inquiry. All
rights are reserved. Debco demands you follow the contract and pay Debco its
loss. All rights are reserved. If the subcontractor does not comply, please decide
the claim with the information you already have, and within the time provided by
contract.
40.

Debco's October 28, 2013, Claim Letter states on Page 3 that, "Debco seeks

consequential loss to its business caused by ITD 's material breach ofits contractual
obl~gations.... " Standard Specification 105.17 (pp. 34 & 35) requires the Contractor to
provide all documentation of the claim including (but not limited to):
a)
"A detailed factual narration of events that details the nature and circumstances

b)
c)
d)

which caused the claim. The detailed narration of events shall include, but is not
limited to, providing all necessary dates, locations, and items ofwork affected by
the claim. "
"The specific provisions of the contract or laws which support the claim and a
statement of the reasons why such provisions support the claim. "
"The identification and copies ofall documents, any of the Contractor's
documents, and the substance of any oral communication that support the claim. "
"If additional monetary compensation is sought, the exact amount sought and a
breakdown ofthat amount... " into categories per Specification Item 5(f).
Documentation of the amount claimed in each category is required.

RESPONSE:
The material breach claim is extra-contractual and is not ·governed by your claim
specifications; the information you seek is appropriate for arbitration purposes.
Please see the following documents incorporated here by this reference:
•
•
•
•
•
•
•
•

Debco's May 20, 2013 Position Statement on Review of REA
May 20th REA exhibits A, B, C, and D
·
DRB Exhibits 1-26
Debco's Prepared DRB Comments dated August 5, 2013
Debco's August 20, 2013 DRB briefing
Debco's demand for arbitration
The above-referenced letter of December 23, 2013
The financial statements produced

9
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41.

Please provide Annual Financial Statements ''for all years reflecting the operations on
this contract" and ".. .for (3) years preceding execution of the contract and three years

following final acceptance of the project."
RESPONSE:
The material breach claim is extra-contractual and is not governed by your claim
specifications; the information you seek is appropriate for arbitration purposes.
Financial statements are produced for 2008, 2009, 2010, 2011, and 2012. ·
Financial statements for 2013 and 2014 have not yet been prepared.
Sincerely yours,

f:Z
By: Ron T. Blewett
RTB:lf
enc.
cc:
Debco Construction

10
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·Blewett Mushlit~, LLP

I.

Attorneys at Law
.Bollinger Financial Center
301 'D' Street, Ste. C • P.O. Box 1990
Lewiston, Idaho 83501
Phone: 208-413-6678 - Fax: 298-413-6682
Uouglas L. Musblitz

. Ron T. Blewett
ronblewett@idahoconstructionlawyers.com
Licensed in Idaho, Oregon and Washington

January 15, 2014

dougmushlitz@idahoconstruct~onlawyers.com
Licensed in Idaho

·Mr. Gary Luke

Deputy Attorney General
Idaho Transportation Dept.
P ..O. Box 7129
Boise, ID 83707-1129
Re:

Washington St. N., Twin Falls, Project No. STP-7072(101), Key No. 08469
Debco Construction
You letter of 9 January.2014

Dear Gary:
I received your letter of January 9th addressing Debee's claim. I lmow you are doing your best to
try to help ITD overcome some very serious faihu:es. As with your letter of December 1ih, it
does not appear that you have been provided accurate information.
.

.

I look forward to testing your assertions before an independent tribunal.
'

Until then, please consider.the following interim response:
1. Cause of Business Destruction.
You indicate that the cause of Debee's business destruction is" ... more appropriately
attributable to ... pursuing out of state endeavors in response to a long-term decrease in
excavation-intensive projects .... "
I don't know where you procured this information as to causation, but it is incorrect. I
can arrange for a discussion with Debee's bonding agent on the subject of causation if
you like.
But your statement does give us something to build on. You admit what has become
common lmowledge: Debco has suffered a severe business loss.

1
I

u
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I respectfully suggest that the loss would not have occurred had ITD paid any significant
portion of damages incurred. It is intuitive that one cannot withdraw such volume of
funding from. a small business without consequence.
2. The TE and DRB Decisions Were Non-Binding.
Your letter rebuts what you characterize as Debco' s " .. contention that the technical
evaluation process was meant to be binding ... " Again, you have not been provided with
accurate information. Debco has never contended the TE decision was binding.
What Debco has asserted is that ITD has a three-year-old contract obligation t_o pay for
changes. Debco asserts only that the contract is binding. There is no more fundainenta\ .
or material contract obligation than payment. ITD breached that obligatiQP,.s"'

:: ·.

As evidence of the breach, and in addition to what may approach a dozen people who
heard ITD reps promise payment during and after the work, you may wish to read the TE
decision. You may wish to consider bis com.m.ents regarding the "intentional
misrepresentation" of ITD representatives when they sought to avoid the import of the
non-binding decision.
I could make similar observations regarding the DRB ruling.
3. ITD' s Failure to Pay Project Neutral Expense.
You indicate that "as far as I can tell" all project progress payments, including about
$2,500 in project neutral expense, were held because Debco failed to respond to an
unrelated April 4, 2013 ministerial request for project documentation. You suggest that
progress payments were held under SS 109.05.
My client did respond to the April 4, 2013 letter inform.ally, and had requested payment
of project neutral expense on various subsequent occasions. Until receipt of your letter of
January 9, 2014, m.y client was unaware that ITD was refusing payment of its share of
project neutral expense based on receipt of unrelated ministerial documentation.
Moreover, the amount due exceeds $20,000.
4. Unwillingness to Meet.
My letter did not misstate ITD's unwillingness ~o meet or work together. As of this date
nobody has picked up the phone to request information or invited us for discussion or
explanation.
2
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Instead of ITD working together toward a resolution, ITD has rejected the independent
review of the TE, has railed against the independent conclusions of the DRB, has
suspended claims review pending solicitation of records it has had in its possession for
more than two years, and has filed a suit soliciting further delay.
5. Debco Documentation.
You indicate that your letter of December 17th identifies significant gaps in
documentation provided to date. Again, your jobsite representatives have not provided
you with ac~urate information. The content ofmy letter of January 14, 2014 is
incorporated here by this reference.
ITD·has had sufficient documents at its disposal to help Debco for at least the last two
years. Almost all of the documents requested by ITD had already been submitted.
Obviously, there is more motivation to develop excuses than to help Debco. ITD
continues to expend imaginative effort to justify delay and blame Debco for it; only a
portion of that imaginative effort would have been required to help Debco.
I

6. The Fundamental Dispute Is About Quantum.
You letter indicates that you have " ... stressed [that] the fundamental dispute between
Debco and ITD has always been about quantum." Again, this gives us something to build
on but your jobsite representatives have not provided you with accurate information.

It is true that entitlement was aclmowledged during the project work. That changed. As
recently as June 14, 2013, your jobsite representatives wrote that "entitlement has not
been determined". They insisted on a DRB hearing on the subject of entitlement.
I attended the DRB hearing in August at which they vigorously disputed entitlement. A
DRB decision was, at ITD insistence, limited to entitlement.
I am pleased to hear that now the dispute is only about quantum.
7. "Debco has refused to provide further documentation every time ITD has requested
such ... "
I will look forward to testing this statement before an independent tribunal. If yo~ have
evidence of documentation requests that were refused, please send it to me so that I might
understand what you-are referring to.
3
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I will review your discovery requests served under the new lawsuit that you filed, and
make a decision as to how to approach them. You already have this information.

Sincerely yours,
Dictated by Mr. Blewett and mailed
without signature in his absence to
avoid delay.

By: Ron T. Blewett
RTB:lf
cc:
Debco Construction

4
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January 21, 2014

Mr. Gary Luke
Deputy Attorney General
Idaho Transportation Dept.
P. 0. Box 7129
Boise, ID 83707-1129
Re:

Twin Falls - Washington Street
Debco Construction

Dear Gary:
I have enclosed the documents submitted by Balanced Rock Electric in response to your request of
December 17, 2013.
As with all financial statements and records that have been and will be submitted to ITD, the same
are offered in the strictest confidence and should not be disclosed other than to those employees who
must know to decide the pending claim.

Sincerely yours,
BLEWETT MUSHLITZ, LLP
Dictated by Mr. Blewett and mailed
without signature in his absence to
avoid delay.

By: Ron T. Blewett
RTB:lf
enc.
cc:
Lonnie Simpson/Debco Construction w/out enc.
Balance Rock Electric w/out enc.
UPS Overnight
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DD.AHO TRANSPORTATION DEPARTMENT
216 S. Date Street
Shoshone, ID 83352

(208) 886-7800
ltd.idaho.gov

October 9, 2013
Craig Stmti - DRB Chairman
Norman Anderson - DRB Member
John Beyer - DRB Member
RE:

Project: STP-7072(101), Key No. 08469, Contract No. 7418
Washington Street, Twin Falls

SUBJECT:

DRB Recommendation for Request for Equitable Adjustment

Gentlemen,
ITD has reviewed the DRB Recommendation dated September 24, 2013, in response to the
Request for Equitable Adjus~nt 0RB Hearing.
ITD hereby accepts the DRB Recommendation dated September 24, 2013.
Sincerely,

SS:rlr
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RON T. BLEWETT
Idaho State Bar No. 2963
BLEWETT MUSHLITZ, LLP
Attorney for Defendant
The Bollinger Financial Center
301 "D" Street, Suite C
P. 0. Box 1990
Lewiston, Idaho 83501
Telephone: (208)413-6678
Facsimile: (208)413-6682
ronblewett@idahoconstructionlawyers.com
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CHRISTOPHER D. RICH, Cieri<
By DAYSHA OSBORN
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

10

'

11

-IDAHO TRANSPORTATION
DEPARTMENT,

12

Plaintiff,
13

l4

15

vs.

ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,

16

17

Defendant.
______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-OC-1321919

BRIEF IN OPPOSITION TO
PRELIMINARY INJUNCTION

18

COMES NOW the defendant "Debco" and respectfully offers this Brief in Opposition to
19
20

Preliminary Injunction.

21

1. Incorporated Pleadings.

22

To assist in efficient review, Debco will not repeat, but does hereby incorporate,

23
24

affidavits and briefing provided in support of its Motion to Dismiss and For Summary
Judgment, as well as its Objection to TRO.

2S

26
27
28.

Debco has also concurrently filed a Second Affidavit of Ron T. Blewett attaching
various exhibits, rto which reference is made.
BRIEF IN OPPOSITION TO
PRELIMINARY INJUNCTION
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Blewett Mushlitz,
Attorneys
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Lewiston,
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LLP

1
2

2. Injunctive and Related Standards For Decision.
ITD's motion presents the application ofl.R.C.P. 65(e) to IC Section 7-902(b).

3

4

Under IC Section 7-902(b), an arbitration may be enjoined " ... on a showing that there

.5

is no agreement to arbitrate." I.C. Section 7-902(b). Issues of procedural arbitrability,

6

including whether conditions precedent to arbitration exist or have been or must be satisfied,

7

are for the arbitrators. Storey Construction, Inc. v. Hanks, 148 Idaho 401, 411-413 (2009) The

8

Storey decision addressed a much more explicit contract administrative condition precedent

9

that presented here, providing that claims were not "subject to arbitration" until after decision
10.
11

by the architect. i Our Supreme Court deferred the matter to the arbitrators, rejecting the

12

argument that " ... steps must be taken before a claim ripens into an arbitrable dispute". Storey,

13

supra at 411-412. These procedural questions are for the arbitrators.

14

In fairness then, the question presented for the court under IC 7-903(b) and the Storey

15

decision, is not whether appropriate administrative steps have been taken prior to a demand for
16

17

arbitration, but simply whether there is an underlying agreement to arbitrate; if an underlying

18

agreement exists, there is no basis to enjoin arbitration. This interpretation is consistent with

19

IC Section 7-902(b) contemplating a stay only " ... on a showing there is no agreement to
arbitrate."

21

Under I.R.C.P. 65(e), it is ITD's burden to prove a right to injunctive relief. Harris v.
22

23

Cassia County. 106 Idaho 513 (1984). The substantial likelihood of success necessary to

24

demonstrate that movant is entitled to relief under I.R.C.P. 65(e) cannot exist where complex

25

issue of law or fact exist which are not fee from doubt. Harris, supra at 518. A mandatory

26

injunction is to be granted " ... only in extreme cases where the right is very clear and it appears

27
28

that irreparable injury will flow from its refusal." Id
BRIEF IN OPPOSITION TO
PRELIMINARY INJUNCTION
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2

To the forgoing standards, Debco respectfully incorporates those authorities addressed
within its brief in support of Motion to Dismiss. Conditions precedent are disfavored in the

3

law; arbitrability of disputes is favored. Arbitration is required unless it can be said with
4

5

positive assurance that a dispute is not subject to arbitration. The Idaho Supreme Court has

6

recognized a strong public policy which favors arbitration. All doubts are to be resolved in

7

favor of arbitrability.

8

3. An Underlying Agreement to Arbitrate Exists; ITD Cannot Overcome

9

Controlling Authority:
10
11

12
13

14

Respectfully, and in fair application of any of the forgoing standards, it would not be
appropriate to enjoin arbitration.
ITD cannot establish that there is no underlying agreement to arbitrate. ITD admits that
an underlying agreement to arbitrate exists, but argues that conditions precedent to arbitration

15

have not been satisfied, or that the dispute has not "ripened into an arbitrable dispute" by
16

1-7
18

reason of an administrative process still underway. These procedural arbitrability questions are
for the arbitrators. See, Storey, at 148 Idaho 411-412

19

This is not an exceptional case justifying an injunction, and ITD cannot carry its burden

20

to establish a clear right free of any complex legal and factual issues. See, Harris, supra at 106

21

Idaho 518. Debco has raised several compelling issues for decision by the arbitrators, including

22

23

for example, (a) whether the contract, read as a whole, bars a demand for arbitration prior to the

24

completion of an administrative claims process, (b) whether the contract, however interpreted,

25

contains a covenant or a condition precedent to arbitration, (c) whether the contract, be it

26

covenant or condition, prohibits mere scheduling ofa later arbitration to take place after the

·27
28

administrative process is complete.
BRIEF IN OPPOSITION TO
PRELIMINARY INJUNCTION
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1
2

Even if the forgoing issues, properly for the arbitrators, were answered adverse to
Debco, there is more, including for example: (d) whether ITD's material breach excuses Debco

3
4

5

from perfonnance of any hypothetical condition precedent, and (e) whether the fact issue of
material breach is for the arbitrators.
To the extent it may be helpful to present procedural arbitrability questions to the court,

6

7
8

Debco offers the following additional considerations as to what the contract may or may not
require.

9

4. Contract Interpretation and Procedural Arbitrability:
10

a. Read Contract Language as a Whole.

11

12

In addition to the constructional rules referenced above, it bears no citation of authority

13

that one must read the contract as a whole. The specific contract language on which ITO relies

14

provides that "Contractor shall exhaust administrative process for resolution, unless Contractor

15

and the department agree that claims that have not been resolved through the Administrative
16

J..1

Process provided in this section shall be resolved through binding Arbitration." The full text

18

of the arbitration clause contained within Standard Specification 105 .17 is attached as Exhibit

19

"A".

20
21

As a threshold matter, the clause simply does not even address the question whether one
might file an arbitration demand concurrently with completion of the administrative claims

22

23

24

process. Debco has never abandoned the administrative claims process. Debco is earnestly
attempting to exhaust the administrative claims process.

25

Beyond this, the clause is far from clear. Several other provisions of the same contract

2G

section 105.17 appear to make it clear that where the parties cannot agree " ... arbitration shall

27

28

be administered though the American Arbitration Association... " The agreement also provides
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2

that "The Contractor and Department agree to be bound by the decision of the binding
arbitration ... " and that arbitration is appropriate for resolution of' .. all unresolved claims and

3

disputes which arise from the contract. .. ". (See Exhibit "A")
4

b. What does the language require?

s
6

7
8

It is helpful to consider what the contract does not say. ITD drafted the adhesion
contract. The contract could have provided "Contractor shall not file a demand for arbitration
until after !TD has completed its administrative processes by entry of the final decision of the

9

Chief Engineer." These words are not found within the specification.
10
11

ITD has historically been much more clear in its contract language. In 1990, the same

12

section 105.17 ofITD's standard specifications provided that "[t]he Contractor shall exhaust

13

his administrative remedies in the manner provided herein prior to further pursuing his claim as

l4

prescribed by law." (ITD 1990 Standard Specification 105.17, emphasis added, Affidavit of

15

Ron T. Blewett, Paragraph 2, Exhibit 1.) Nothing so definitive is found within the contract
16

17

here in question.
The contract before us simply does not prohibit filing a demand or soliciting a

18
19

schedule for a later arbitration hearing concurrently with completion of administrative review.

20

21

c. Covenant or Condition.

Even if one were to construe the contract in favor of its drafter and conclude it restricts

22
23

scheduling an arbitration, the contract language is either a covenant or it is a condition

24

precedent. "A condition precedent is distinguishable from a promise or covenant in that a

25

condition creates no right or duty of performance in itself and its non-occurrence does not

26

constitute a breach of contract." World Wide Lease, Inc. V Woodworth, 111 Idaho 880, 887

27
28

(App. 1986).
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2

Conditions precedent are disfavored. If the referenced language is deemed a covenant,
then ITD is free to (incorrectly) argue that Debco breached the covenant by prematurely

3'
4

scheduling an arbitration. ITD may then hypothetically claim damages for breach of a

5

covenant, and the proper venue to redress any such claim is in an AAA arbitration. As indicated

6

within the contract," ... all unresolved claims and disputes which arise from the contract, must

7

be brought in a single arbitration hearing." (Exhibit "A" attached)

8

If the referenced language is deemed a condition precedent rather than a covenant, then

9

whether the condition_ has been satisfied, or whether under the facts of this case the condition
10
11

must be satisfied, or whether the condition bars filing a demand for future arbitration or the

12

mere scheduling thereof, are all questions for the arbitrators. This issue is identical to that

13

addressed in the Storey case. Storey Construction, Inc. v. Hanks, 148 Idaho 401,411, footnote

14

#7 (2009).

15

d. Debco is proceeding with the claims process.
16

17

Regardless, and even construing the contract to the benefit of its drafter, all it

18

hypothetically requires is that Debco proceed with the claims process. Debco is proceeding

19

with the claims process. Even construing the process to the benefit of ITD, the claims process

~o

has at most 90 days left to exhaust itself. (Second Affidavit of Ron T. Blewett, paragraph 4.)

21

An arbitration of this matter cannot be scheduled until perhaps this fall. (January 16th Affidavit
22
23

24
25
26

of Counsel previously filed, paragraphs 5-7.)

e. Debco is excused from compliance by ll'Ds' breach.
Even ifDebco hypothetically violated a contract requirement (either a condition or a
covenant) by attempting to schedule a future arbitration pri~r to completion of an

27
28
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1
2

administrative process, Debee has presented a compelling issue whether it is excused from
performance.

3

The contract requires ITD to pay for significant changes in the work. (Standard
4

5

Specification 104.03, Affidavit of Ron T. Blewett Paragraph 3.) ITD acknowledged the

6

obligation to pay on numerous occasions. (Affidavit of Lonnie Simpson paragraphs 4-10.)

7

Debee has pointed out, and rightly so, that the contract does not require an administrative

8

claims process to compel ITD to pay an acknowledged obligation.

9

"If a breach of contract is material, the other party's performance is excused." J.P.
10
11

Stravens Planning Associates, Inc. v City of Wallace, 129 Idaho 542, 545 (App. 1996) If there

12

is a hypothetical obligation to exhaust the administrative claims process before scheduling an

13

arbitration, nonpayment of an acknowledged obligation is a material breach which excuses

l4

Debee's performance.

15

The nonpayment Debee has suffered is no less a material breach than a hypothetical
16

11

refusal ofITD to complete the administrative claims process. What if the administrative

18

process was never completed by ITD? Would Debee be forestalled from ever demanding

19

arbitration, or would such a failure be a material breach excusing Debee from completing the

20

process? Debco is no less forestalled from arbitration by reason of the material breach

21

evidenced by ITD's nonpayment of once-acknowledged obligations.
22
23

The issue of whether Debee, despite ITD's material breach, must procedurally "jump

24

through the hoop" of the administrative claims process is a matter of procedural arbitrability,

25

just like the procedural arbitrability issues of waiver, delay, time limits, laches, estopple, and

26

the like, discussed in Storey decision. Storey, supra at 148 Idaho 412.

27

28
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2

This is a compelling issue; an issue of fact for the trier of fact; a procedural matter for
the arbitration panel.

3
4

s

5. Debco's Alleged "Tactical Ploy" and the ITD Claims Process.
The undersigned has the greatest respect for opposing counsel, and it is true that Debee

6

filed a claim and then filed a demand for arbitration. Respectfully however, it is not true as

7

alleged that this was a "tactical ploy". (See, ITD Memorandum in Support, Page 2)

8

Debee had a right to demand arbitration while it completed the administrative process,

9

(a) under its interpretation of the contract, and (b) by reason ofITD's material breach. Debee's
10
11

actions were motivated only after more than three years of waiting for ITD to pay once-

12

acknowledged obligations; Debee's attempt to schedule a prompt arbitration are not motivated

13

by tactics, but are an effort to save the company from extinction by reason of ITD nonpayment.

l4

Respectfully, Debee does not share ITD's observations regarding the value or integrity

15

of the ITD contract administrative claims process. Reference is respectfully made to the
16

17

deliberate misrepresentation ofITD's Resident Engineer, as characterized by an independent

18

technical review, and as addressed by Debee. (Second Affidavit of Ron T. Blewett, paragraph

19

4, Exhibit 3.)

:~o

6. The Court Should Dismiss This Suit.

21

For the reasons set forth herein, and as set forth in defendant Debee's pending motion
22

23

and prior briefing, plaintiffs complaint should fairly be dismissed.

24
25

26
27

28
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RESPETFULLY SUBMITTED this _a,,,__ day of February, 2014.

2

BLEWETT MUSHLITZ, LLP

3'

?0

4

By

,5

Ron T. Blewett, ISB No. 2963
Attorneys for Defendant.

I

6

CERTIFICATE OF SERVICE
I

,J--

7
8

9

10
11

12
13

l4

I HEREBY CERTIFY that on the~ day of
f.f. b r
, 2014, I caused to be
served a true and correct copy of the foregoing document by the method indicated below, and
addressed to the following:
Lawrence G. Wasden
Steve Olsen
GaryD. Luke
Attorney General's Office
3311 West State Street
P. 0. Box 7129
Boise, ID 83707-1129

/u.s.Mail
Hand Delivered
_ _ Overnight Mail
_ _ Telecopy/Facsimile
E-mail

-V

15

By:_j{_,_L_....-

16

17

Attorneys for Defendant

18
19
2,0

21

i "Any Claim arising out of or related to the Contract. ..... shall after decision by the architect or 30 days after
submission of the Claim to the architect be subject to arbitration." Storey Construction, Inc. v. Hanks, 148 Idaho
\401, 412, footnote 7 (2009)

22
23
24

25
26

27

28
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,
EXHIBIT "A"

.2004 Idaho Transportation Department
Standard Specifications for Highway Construction

105.17
BINDING ARBITRATION

The Contractor shall exhaust the Administrative Process for resolution, unless the Contractor and
the Department agree that claims that have not been resolved through the Administrative Process
provided in this section shall be resolved through binding arbitration. The Contractor and the
Department may agree on an arbitration process, or, if the Cop.tractor and the Department cannotj
~gree, arbitration shall be administered through the American Arbitration Associatiorl (AAA) using
the following 3:Ibitration methods:

1.

The current version of the Expedited Procedures of the Construction Industry Arbitration
Rules shall be used for claims with an amount equal to or less than $250,000.

2.

The current version of the Standard Procedures of the Construction Industry Arbitration
Rules shall be used for claims with an amount greater than $250,000.

The Department and Contractor agree that any arbitration hearing shall be conducted in Boise, Id~o.
[fjle Cog1ractor and the Department a~·ee to be bound by the decision of the binding arbitration, andl
~judgment rendered by the arbitrator(ili The decision ofthe arbitrator(s) and the specific basis for
the decision shall be in writing. The arbitrator(s) shall use the contract as a basis for the decision.
Unless the Contractor and the Department agree, ~11 unresolved claims and disputes, which ari~
from the contract, must be brought in a single arbitration hearing]
The Contractor shall in all subcontracts and contracts with suppliers include a provision that the
subcontractor/supplier shall be bound by and limited to the procedures outlined in Subsection 105 .17
Claims for Adjustments and Disputes. All subcontractor and supplier claims must be made by the
Contractor.

If the Contractor is to make a demand for arbitration, it must be made within 120 days of the date
of the Chief Engineer's decision, otherwise the Chief Engineer's decision shall be final and
conclusive.

)
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff,
vs.
ASCORP, INC d/b/a DEBCO
CONSTRUCTION,
Defendants.

_______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 1321919

PLAINTIFF'S RESPONSE IN
OPPOSITION TO RULE 12(b)(6)
MOTION TO DISMISS

Plaintiff, the Idaho Transportation Department ("ITD" or "the Department"), hereby
submits its response in opposition to Defendant's Rule 12(b)(6) motion to dismiss. Defendant
Ascorp, Inc. ("Debco") has not met its burden to demonstrate that ITD failed to state a claim
upon which relief can be granted. See I.R.C.P. 12(b)(6). Accordingly, the motion should be
denied, and Debco should be instructed to file an Answer or face default.
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DEFENDANT'S MOTION TO DISMISS SHOULD BE SUBJECT TO RULE 56 AND
DENIED PENDING A FULL SUMMARY JUDGMENT HEARING
The Department respectfully asserts that Debco's combined motions, combined
supporting brief, submitted affidavits, and other provided items exceed the restrictions of Rule
12(b)(6), and require the Court to deny Debco's motion to dismiss at least until a hearing which
complies with Rule 56 can occur.
Civil Rule 12(b)(6) states:
If, on a motion asserting the defense numbered (6) to dismiss for
failure of the pleading to state a claim upon which relief can be
granted, matters outside the pleading are presented to and not
excluded by the court, the motion shall be treated as one for
summary judgment and disposed of as provided in Rule 56, and all
parties shall be given reasonable opportunity to present all material
made pertinent to such a motion by Rule 56.
I.R.C.P. 12(b) (emphasis added).
While the Court could set aside the submitted affidavits, such are explicitly relied on
throughout the combined brief. See, for example, the "Undisputed Facts" at~~ 4, 5, 6 and 7; the
"Argument" at part b.; and the "Argument" at subpart v. of part c. 1 Further, such information
and ideas are entwined throughout the remaining arguments and submitted materials.

In

addition, the brief contains random statements that, while not supported by affidavit, clearly
make assertions which are outside the presented pleadings. As such, it is difficult to decipher
what aspects are intended for the motion to dismiss versus what is being delayed until summary
judgment.
ITD respectfully requests full opportunity to provide affidavits and other evidence
pursuant to a Rule 56 objection.

This submission is in no way meant 'to suggest that full

1 Debco also cited to one of these affidavits in its separate Objection to Temporary Restraining Order. Hence, the
Court has likely already reviewed and taken such into consideration.
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information has been provided (or is even available at this time). The Court is asked to deny the
motion or at least postpone such pending a subsequent summary judgment hearing.
DEFENDANT'S MOTION TO DISMISS MUST BE DENIED
PURSUANT TO RULE 12(b)(6)

Numerous Idaho court decisions stress the significant burden required of a defendant via
a Rule 12(b)(6) motion to dismiss. For example:

Miles v. Idaho Power Co., 116 Idaho 635, 778 P.2d 757 (1989): The nonmoving
party is entitled to have all inferences from the record viewed in its favor, and
only then may the question be asked whether a claim for relief has been stated.

Harper v. Harper, 122 Idaho 535, 835 P.2d 1346 (Ct. App. 1992): A court may
grant a motion to dismiss for failure to state a claim under clause (6) of this rule
only "when it appears beyond doubt that the plaintiff can prove no set of facts in
support of [the] claim which would entitle [the plaintiffJ to relief." It need not
appear that the plaintiff can obtain th.e particular relief prayed for, as long as the
court can ascertain that some relief may be granted.

Orthman v. Idaho Power Co., 126 Idaho 960, 895 P.2d 561 (1995): Because it
could not be said, based upon the general allegations in the complaint, that there
was no conceivable set of facts which would have entitled plaintiff to relief ... it
was error to hold that the pleading was insufficient to allege a duty and breach of
duty causing injuries and dismiss.
ITD has presented both statutory and contractual basis for its requested relief: See the
Complaint's citations to Idaho Code § 7-902 and § 10-1201 et seq, as well as the specific
contract provision regarding the administrative claims process (Standard Specification 105.17).
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Debco's briefing in support of dismissal is replete with inferences that lean to its favor-but
1

these cannot be used by the Court as any basis for the motion to dismiss. Even with the most
minimal of favorable inferences and a cursory consideration of conceivable facts, it is clear that
ITD has made a viable claim for relief. Accordingly, the Court should deny the motion to
dismiss because Debco has failed to meet its difficult burden specified by the Civil Rule and
Idaho case law.
DEBCO'S ADDITIONAL ARGUMENTS IGNORE RULE 12(b)(6)

ITD respectfully suggests that the additional arguments made by Debco are unhelpful
insofar as Debco has failed to meet the Rule 12(b)(6) requirements and/or the issues go beyond
the presented pleadings. Nevertheless, ITD provides a response so as to avoid any implication
that such points are conceded. 2
Storey Construction v. Tom Hanks

Debco pulls select language from Storey Construction, Inc. v. Hanks, 148 Idaho 401, 224
P.3d 468 (2009), to suggest that this Court ought to ignore Debee's disregard of the contractual
claims process.

Storey Construction presents rather unique circumstances, and it provides

language that is both good and bad for either party.
In Storey Construction, the parties had participated in a prior arbitration back in 2003,
and the arbitrators had ruled substantially in favor of Storey Construction. Then in 2007, the
trustee for Hanks initiated another round of arbitration, asserting claims that were allegedly
unknown back in 2003. Storey Construction opposed such via district court on the basis of res
judicata. The district court concluded that the 2007 claims were barred because of the 2003

ITD is put in a difficult position by Debco's joint briefing. For example, the Brief asserts ulterior motives in filing
this proceeding-a false suggestion that can and will be refuted when such is properly before the Court. Although
such assertion appears in the body of the Brief, it depends on one of the precluded affidavits. The Department
reiterates that no arguments are meant to be conceded without full evidence and argument.
2
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arbitration. The Idaho Supreme Court reversed. Of note, both the district court and the Supreme
Court looked extensively at the parties' agreement to arbitrate and sought to decipher whether
the parties had submitted the specific claims to arbitration.
Good language from ITD's perspective:
"Matters submitted for arbitration are relevant to determining the
scope of an arbitrator's power and must be considered along with
the original agreement to arbitrate." Moore v. Omnicare, Inc., 141
Idaho 809, 816, 118 P.3d 141, 148 (2005) (citations omitted).
"Arbitrators are, of course, not free to disregard the terms of the
contracts they are reviewing-their powers derive from the parties'
agreement." Mumford v. Miller, 143 Idaho 99, 101, 137 P.3d
1021, 1023 (2006). Arbitrators would exceed their powers if they
"considered an issue not submitted to him by the parties, or
exceeded the bounds of the contract between the parties."
Bingham County Com 'n v. Interstate Elec. Co., a Div. of the L.E.
Myers Co., 105 Idaho 36, 42,665 P.2d 1046, 1052 (1983) ....
As stated above, the contract required that any claim first be
submitted to the architect. A claim submitted to the architect was
"subject to arbitration" only after either a decision by the architect
or the expiration of thirty days after it had been submitted to the
architect. Obviously, unknown claims could not be submitted to
the architect and, under the parties' agreement, were therefore not
Consequently, the prior arbitration
"subject to arbitration."
proceedings could not have resolved claims, as defined in the
contract, that were unknown or that had not been submitted to
arbitration.
148 Idaho at 408-09, 224 P.3d at 475-76 (emphasis added).
Herein, the Supreme Court acknowledges the limitations placed by the parties on matters
submitted to arbitration: Such were not "subject to arbitration" unless and until the claims were
first addressed by the architect. Since the new Hanks' claims were not submitted to the architect
back in 2003, they could not then have been "submitted to arbitration." Given the previous
arbitration context, Storey Construction (who had been successful in 2003) was required to go
back to the arbitration panel for the 2007 claims.
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Bad language from ITD's perspective: Storey Construction tried again with the Supreme
Court via a petition for rehearing. Clearly, the Supreme Court was done with the matter and
emphasized that it would defer to the arbitrators in this instance:
"Arbitrability is a question of law to be decided by the court."
Mason v. State Farm Mut. Auto. Ins. Co., 145 Idaho 197, 200, 177
P.3d 944, 947 (2007). However, courts, including this Court, have
limited the scope of the question of arbitrability. The vast majority
have held that issues of procedural arbitrability, such as whether
conditions precedent to an obligation to arbitrate have been met,
are for the arbitrators to decide.
148 Idaho at 412,224 P.3d at 479.
The Supreme Court's ruling makes sense given the prior arbitration and the potential
relation between the 2003 and 2007 claims. Nevertheless, this language is offset by the Supreme
Court's clear recognition of the courts' role in reviewing the parties' contract, and in precluding
arbitrators from overreaching by considering matters that were not "submitted to arbitration."
In the present matter, there was no prior arbitration like in Storey Construction. But there
are claims that cannot now be "subject to litigation" unless and until Debco complies with its
contractual obligation to complete the claims process. As explained further below, this is not a
"condition precedent" as the term appears to be used in Storey Construction.
Particularly in the context of required inferences and conceivable facts, Storey
Construction does not require a Rule 12(b)(6) dismissal.
The Parties Agree that Contract Provisions should be Considered in Context

Debco's motion to dismiss includes a portion of Standard Specification 105.17 entitled
"Binding Arbitration." ITD has previously provided the entire 105.17 provision, which also
includes the contractual claims process (i.e., "Administrative Process"). Both parties assert that
contract provisions should be read in context and that meaning should be given to all terms. ITD
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asserts that such reading requires Debco to exhaust the claims process before it initiates
arbitration. 3
Debco Misdirects the Court regarding "Administrative Remedies"

While the required claims procedure is identified in the parties' contract as the
"Administrative Process," it is believed that both the Court and Debco understand that such
claims process is a creature of contract, rather than of statutory specification. Debco appears to
misdirect the Court by suggesting that ITD is relying on a statutory administrative remedy
process. While that is incorrect, the Department does point out that a pre-litigation or prearbitration claims process provides similar benefits regardless of whether it derives from statute
or contract. Likewise, courts have given deference to such claims processes regardless of the
specific origin.
Debco's "Condition Precedent" Arguments are Misplaced and Misleading

Debco suggests both (i) that it can disregard the contractual claims process on the belief
that such is not a condition precedent, and (ii) that any decision regarding a condition precedent
must be reserved for the arbitrators.

ITD asserts that such arguments are misplaced and

misleading.
Debco relies on World Wide Lease, Inc. v. Woodworth, 111 Idaho 880, 728 P.2d 769
(1987). That case states:
A condition precedent is an event not certain to occur, but which
must occur, before performance under a contract becomes due ....
When there is a failure of a condition precedent through no fault of
the parties, no liability or duty to perform arises under the contract.
. . . A condition precedent is distinguishable from a promise or
covenant in that a condition creates no right or duty of

3

The complete contract is a huge, multipart document-with a lot of technical and irrelevant portions. ITO has
thought it appropriate to provide only relevant parts given the present status of this matter. If the Court is inclined,
however, all or larger portions of the contract can be submitted.
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performance in itself and its non-occurrence does not constitute a
breach of the contract.
111 Idaho at 887, 728 P.2d at 776 (emphasis added; internal citations omitted).
In the present matter, Debco had the contractual obligation to exhaust the claims process
(i.e., "a promise or covenant" and "duty of performance in itself'). Its choice to disregard that
process and demand arbitration cannot constitute a required condition precedent because Debco
had control over such, and because the "non-occurrence" would "constitute a breach of the
contract." ITD is simply asking for Debco to comply with the contract and complete the claims
process prior to pursuing arbitration. Hence, Debco's arguments in excess of this are misplaced
and misleading.
Debco Misuses the "Positive Assurance" and "All Doubts" Concepts

Debco's present actions suggest an abuse of the arbitration process and a determined
effort to avoid its own contractual obligations while insisting on enforcement of those contract
provisions which it finds helpful. 4 While ITD doesn't dispute the general statements in favor of
arbitration, it does assert that such do not excuse Debco's misguided efforts. Debco can choose
arbitration at the appropriate time once it does its part to complete the claims process (of course,
if the claim process resolves the dispute, no arbitration panel will need to be funded).
ITD has Participated in the Arbitration Process only to Object and Avoid Waiver

As explained in ITD's request for injunctive relief, the Department's participation in the
arbitration process has been to object to arbitration timing and to avoid potential waiver. Such
forced participation does not negate the need for the relief requested from this Court or require
dismissal of this proceeding.

Debco obscures its disregard for the claims process when it carefully alleges that it is "endeavoring" to complete
such efforts. Such statements badly misconstrue Debco's intentional approach to avoid the claims process by
demanding arbitration one day after submitting its claim.

4
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Debco Alleges a "Material Breach" so as to Avoid its Own Contract Obligations

Debco's unit price bid for the project was $6,531,483. To date, ITD has paid Debco
approximately $8.4 million-meaning that Debco has already received an additional $1.8 million
over and above its contract bid. Debco wants millions more, and so it now asserts that ITD's
insistence about completing the claims process is a material breach, a good faith and fair dealing
violation, etc. The case cited by Debco, however, suggests otherwise:
"A substantial or material breach of contract is one which touches
the fundamental purpose of the contract and defeats the object of
the parties in entering into the contract." A breach of contract is
not material if substantial performance has been rendered.
J.P. Stravens Planning Associates, Inc. v. City of Wallace, 129 Idaho 542, 545, 928 P.2d 46, 49
( 1996) (emphasis added; internal citations omitted).
ITD has paid all amounts it could justify up to the present date. There is no material
breach by ITD given its substantial performance (or perhaps even complete performance
depending on the outcome of the claims process). Debco' s allegation should be seen for what it
really is: An excuse to avoid the contractual claims process by asserting that Debco can pursue
arbitration while disregarding the contract provisions that it finds burdensome.
Debco has Failed to Support its Assertion that the Court Lacks Personal Jurisdiction .
and/or Subject Matter Jurisdiction

Debco's initial Notice of Special Appearance stated that such was submitted "for the
purpose of contesting personal jurisdiction and/or subject matter jurisdiction." ITD points out
that such arguments have not been developed or further pursued, and the Department asks the
Court to confirm its jurisdiction over Debco (an Idaho corporation doing business in Idaho) and
over the subject matter (pursuant to cited statutes and the Idaho contract).
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CONCLUSION

Notwithstanding a request to Debco's counsel that this motion ought to be delayed
pending Rule 56's requirements, the matter is now before the Court. Because Debco has failed
to meet the standards required by Civil Rule 12(b)(6), this motion should be denied.
DATED this 3rd day of February, 2014.

Deputy Attorney General
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Ron T. Blewett
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301 'D' Street, Ste. C
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Lewiston, ID 83501

U.S. MAIL
_HAND DELIVERED
OVERNIGHT MAIL
~ x (208) 413-6682
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

12

l3
:14

IDAHO TRANSPORTATION
DEPARTMENT.
Plaintiff,

lS

vs.
17
18

19
20

21
22

ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,

)
)

)
)

DEBCO'S REPLY BRIEF ON
MOTION TO DISMISS

)
)
)
)

)
)

Defendant.
)
________
)
COMES NOW, the defendant, Debco Construction, and respectfully offel's this Reply Bl"ief
on Motion to Dismiss.

23

1)

Only an I.R.C.P. 12(b)(6) Motion is Presented for Hearin~.

24'
25
26

·27

-28

Debco's Notice ofHeadng went only to its Motion to Dismiss. The concurl'ent motion for

summa1y judgment was not noticed for hearing,
Debco's Motion to Dismiss is not supported by affidavits, but is dil'ected to the allegations
DEDCO'S REPLY BRIEF ON
MOTION TO DISMISS

.s

1

Blewett Mushlitz, u.P
~ ~ ~ ~ ITT ~R ~N,~orneys
V ~ m~ ~ ~~L~1~a11oss1101
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Ro- nlewett Attorney at Law
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1

of plaintiffs' complaint.
2
3

2)

The Complaint Improperly Presents a Question of Proceclural Arbitrability
to the Court.

4

s
G

The following allegations ofITD's complaint confirm beyond question that it presents

solely a question of procedural ai·bitrability:

7
8

9

Parai:raph

Alleeation

20

''Arbitration is only available, however, after completion of the p1·eceding
administrative claims process."

35

''Debco has failed to exhaust the administrative claims process prior to
demanding arbitration."

42

"Pursuant to I.R.C,P. Rule 57 and Idaho Code §10-1201 et seq, ITD
requests that this Court issue a Declaratory Judgment in ITD's favor to
declare the appropriate interpretation ofthe contract, and to enforce Debco' s
obligation to exhaust the administrative claims process prior to
commencing arbitration.''

45

"Pursuant to I.R.C.P. Rule 65 and Idaho Code §7-902, ITD requests that
this court pro1nptly issue a temporru.y restraining order to enjoin Debco and
anyone acting on its behalf from prosecuting its arbitration demand unless
and until Debco completes the contractual administrative claims process."

46

"Pursuant to I.R.C.P. Rule 65 and Idaho Code §7-902, ITD requestthatthis
Court subsequently issue an injunction to enjoin Debco and anyone acting
on its behalffrom prosecuting its arbitration demand unless and until Debco
completes the contractual administrative claims process,"

10
11

12
13

l.4.

15
. 16

l,'J

18

20
21
22

.23

Plaintiffs Complaint of record; (emphasis added) .

It bears little argument that the ''administrative process,, to which plaintiff refers is a

.24

25
26'

28

"procedure''. The current Meniam-Webster online dictionary repo11s that the terms "process" and
"procedure', are in fact synonyms.
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Questions of Procedural Arbitrability are For The Arbitrators.

3

Debco respectfully refers to prior briefing in support of its motion to dismiss, and in

4

opposition to ITD's motion for preliminary injunction. It is now settled law that questions of

5

procedural arbitrability are for the arbitrators. Storev Co11struclio11, Inc. v. Hanks, 148 Idaho 401,

6

411-413 (2009).

'7

Debco has raised fundamental questions related to the interpretation of the asse1ted

8

.9

procedural requirements within the cont1'act arbitration clause, such as; (a) whether it merely

10

requires completion of an administrative claims process, 01· whether it requires completion of the

11

process prior to scheduling an arbitration; and (b) whether it contains a condition or a covenant.
Such issues of interpretation of the prncedural scope of a contract arbitrability clause are for the

13

14

arbitrators. See, e.g., IntemationqlAssociation efFire.figl,tel's. Local No. 672, v. Citv ofBoise

15

Cio,,

16

application of an acknowledged contract arbitration provision,]

-l,?

136 Idaho 162, 168~ 169 (2001). (Holding that the District Comt e1Ted by interpreting the

"In Firefighters, we held that whether the particular issue was arbitrable was to be

18

19

determined by the arbitl'ators where the parties had agreed to arbitrate grievances, which were

,20

defined as involving the interpretation or application of their labor agreement, and 'it cannot be

21

said with positive assurance that the ... dispute does not concern the application and interpretation

22

of [the labor agreement]'." Storev. supra at 412; (emphasis added).

23

Similal'ly, interpretation of the procedural nuances of the arbitration clause attached to
2.4

25

26

plaintiff's complaint is a "dispute" for the arbitrators.
As we have seen, the contract here requires that " ... all unresolved claims and disputes.
which arise from the contract, must be bl'Ol.lght in a single arbitration hearing." (Contract Section

28
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1

105.17, Complaint Exhibit "C", P, 40), The proper interpretation of procedural nuances contained
2
3

within an acknowledged arbit1·ation clause is a ''dispute which arise[es] from the contract'1; a

4

question for the arbitrators.

5

Even if this court chooses to construe the procedural aspects of the contract arbitration
clause, and if the comt were hypothetically to construe the adhesion contract faVOl' of its drnfter,

7
8

Debco has also raised fundamental questions as to: (a) whether Debco is excused from

9

compliance by ITD's material breachi and (b) similarly, whether Debco is excused from

10

compliance with any such hypothetical unfavorable interptetation under the doctrine of estoppel.

11

These issues and other related issues are also for the arbitrators.

12

4)

Debco's Motion is Meritorious.

13
:14

Because ITD's complaint asse1ts only a question of procedural arbib:abi1ity, it has not

15

asserted a claim on which relief can be granted by this comt. It is proper to dismiss the complaint

16

u11der I.R.C.P. 12(b)(6).

11

DATED this 5th day of Pebruaiy, 2014.

18
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20

21
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Ron T. Blewett, IS:A No. 2963
Attorneys for Defendant
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copy of the foregoing document by the method indicated below, and addressed to the following:
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Lawrence G. Wasden
Steve Olsen
Ga1yD. Luke
Attorney General's Office
3311 West State Street
P. 0. Box 7129
Boise, ID 83707-1129

X
D
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Hand Delivered

D

Overnight Mail

D

Telecopy/Facsimile
E-mail
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Idaho State Bar No. 2963
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Attorneys for Defendant
The Bollinger Financial Center
301 "D'> Street, Suite C
P. 0. Box 1990
Lewiston, Idaho 83501
Telephone: (208)413-6678
Facsimile: (208)413-6682
ronblewett@idahoconstructionlawyers.com
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

10
11

IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff,

13

;15

vs.

ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,

16

Defendant.

17

)

)
)
)
)
)

.12

14

Case No. CV-OC-1321919

)

THIRD AFFIDAVIT OF RON T.
BLEWETT REGARING AAA
SCHEDULING HEARING

)
)
)
)

-------------)
18

STATE OF IDAHO

20

21

)
) ss,

19

County of Nez Perce

)

COMES NOW, Ron T. Blewett and after being first duly sworn on oath respectfully

22
23

represents as follows:

.24

1)

My prior affidavits are inco1-porated here .

25

2)

That I attended the telephonic preliminary scheduling heaifag today before the

26

duly appointed AAA arbitration panel.

27
,28

THIRD AFFIDAVlT OF RON T. BLEWETT
REGARDING AAA SCHEDULlNG HEA.RING

l
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That the arbitration panel did not set a date arbitration of the parties respective

3)

claims and disputes. The arbitration panel did set a briefing and hearing schedule for ITD's
3

4

s
6

7
8

motion to hold the arbitrntion in abeyance (stay the arbitration) by reason of Debco's alleged
failure to complete the administrative claims process.

4)

That the hearing on ITD' s motion before the MA to hold the arbitration in

abeyance for failure to complete the administrative claims process is now set on May 7, 2014.

That the final administrative decision of ITD's Chief Engineer i_s to be entered

5)

9

90 days from the date oflTD's receipt of appeal, or by May 4, 2014.
11

Further your affiant sayeth not.

i.2
13

RONT.BL

l.4

15
16
1·7
18
,19

SUBSCRIBED AND SWORN to before me this 5th day of February, 2013.
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DEPUTY

GARYD.LUKE
Deputy Attorney General
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83707-1129
Telephone: (208) 334-8815
Facsimile: (208) 334-4498
gary.luke@itd.idaho.gov
ISB #6450
Counsel for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff,
vs.

ASCORP, INC d/b/a DEBCO
CONSTRUCTION,
Defendant.

_______________

)
)
)
)
)

)
)
)

Case No. CV OC 1321919

PL,'\INTIFF'S REPLY IN SUPPORT OF
ITS REQUEST FOR PRELIMINARY
INJUNCTION

)
)
)
)

Debco has asserted that the affidavits submitted, with its combined Brief in Support of
Motions to Dismiss and for Summary Judgment are not to be relied on for purposes of the
motion to dismiss. Nevertheless, Debco has continued to cite to such and incorporate such in its
overlapping arguments in both its motion to dismiss and its opposition to ITD's request for

PLAINTIFF'S REPLY IN SUPPORT OF ITS REQUEST FOR PRELIMINARY INJUNCTION - 1
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injunctive relief. 1

Given the continued reliance and references, ITD has concluded that

responding affidavits are required. Such are submitted with this Reply and incorporated herein.
DEBCO'S MISTAKEN ASSERTIONS

Notwithstanding the parties' agreement on many legal concepts and some factual
information, ITD points out that Debco continues to make certain assertions that are false or
misguided:
(i) On occasion, Debco makes the suggestion that ITD has been considering the claim for
"three years." This is a misdirection-Debco didn't file its claim until October 28, 2013. And
ITD's previous good faith participation in non-binding efforts to address a request for equitable
adjustment do not support Debco's allegation that ITD has somehow delayed resolution or hasn't
responded to the claim. Debco was a willing participant in the pre-claim efforts-it could have
initiated the claims process previously, but chose not to.
(ii) Debco tries to distinguish between an "arbitration hearing" and the "arbitration
process." This serves Debco' s assertion that a hearing could be set out in the future without
causing harm or exerting time and expense. That isn't realistic-the arbitration process will
require expert witnesses, discovery, document analysis, etc .. Debco will be proceeding with such
preparation-and ITD would be remiss to· riot do likewise.

Hence Debco should wait to

commence arbitration until after it completes the contractual claims process.
(iii) Debco asserts that it "is earnestly attempting to exhaust the administrative process."
This is carefully stated to mask the disregard or token efforts that Debco has given to the claims
review process. In reality, requested documents have been refused and information has been
provided only grudgingly.
1 Debco

has continued to submit affidavit testimony, most recently in conjunction with its Reply Brief on Motion to
Dismiss. ITD again asserts that such constitutes "matters outside the pleading" and thereby requires the denial of
Debco's 12(b)(6) motion to dismiss.

PLAINTIFF'S REPLY IN SUPPORT OF ITS REQUEST FOR PRELIMINARY INJUNCTION -2
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(iv) Debco continues to argue that a "material breach" allows it to disregard portions of
the contract at its choosing. ITD has previously argued against such rationale and incorporates
that argument herein. Payment of over $8 million by ITD does not give rise to a material breach
under Idaho case law. ITD suggests that a material breach allegation exists primarily to support
Debco's desire to arbitrate everything on an expedited basis.
(v) Debco frequently asserts that ITD previously acknowledged payment obligations and
so ITD should now pay whatever Debco is demanding. In effect this is Debco changing a
general statement about "amounts demonstrated and documented" into an excuse for Debco's
failure to so demonstrate and document.
(vi) Debco's allegations that ITD is responsible for Debco's financial woes is contested
and only supported by bare assertion. ITD disagrees, but also points out that, regardless, such
would not justify disregard of the contract process or claim requirements.

CONTRACT INTERPRETATION
Both parties have asked the Court to interpret the contract as a whole and to give meaning
to all terms. In conjunction with such, ITD again directs the Court to Debco's contractual
obligation to exhaust the Administrative Process (105.17, page 40, first paragraph) and the
provision .that specifies that a demand for arbitration "must be made within 120 days of the date
of the Chief Engineer's decision" (105.17, page 40, last paragraph). Debco's arbitration demand
does not meet that requirement. All that ITD is asking for is the opportunity to perform a
meaningful claims review that (i) will resolve the matter, or (ii) will narrow the dispute for
subsequent arbitration if and when such becomes necessary. Engaging the arbitration process
ahead of time is a waste of time and effort.

PLAINTIFF'S REPLY IN SUPPORT OF ITS REQUEST FOR PRELIMINARY INJUNCTION - 3
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AN INJUNCTION IS APPROPRIATE UNDER CIVIL RULE 65(e)
Both parties have referenced Civil Rule 65(e) and the Court has undoubtedly considered
such at length. ITD agrees that the "one who seeks an injunction has the burden of proving a
right thereto." Harris v. Cassia County, 106 Idaho 513, 518, 681 P.2d 988, 993 (1984). That
being said, Rule 65(e) specifies that a court may issue an injunction where the moving party
meets any one of the following criteria: (i) "it appears by the complaint that the plaintiff is
entitled to_ the relief demanded"; or (ii) "it appears by the complaint or affidavit that ... some act
during the litigation would produce waste, or great or irreparable injury"; or (iii) "it appears
during the litigation that the defendant is doing, or threatens, or is about to do, or procuring or
suffering to be done, some act in violation of the plaintiff's rights." I.R.C.P. 65(e). Plaintiffs
briefing and affidavits have demonstrated such.
Defendant is mistaken when it asserts a need to show irreparable injury (this would graft
an additional element where none exists in the actual rule) or a likelihood of ultimately
succeeding on the merits. 2 Plaintiff asserts it will succeed on the merits given the contract
language and respective actions of the parties. Regardless, the Plaintiff invokes the disjunctive
terminology used in the rule and asserts that a preliminary injunction can and should be issued
pursuant to such.

ARBITRABILITY
ITD's separate briefing has addressed the Storey Construction v. Hanks decision. That
argument is hereby incorporated. ITD also points out that Storey Construction relies on the U.S.
Supreme Court's decision in Howsam v. Dean Witter Reynolds, Inc., 517 U.S. 79, 123 S. Ct. 588,
154 L.Ed.2d 491 (2002). In Howsam, the Supreme Court enunciated "the risk of forcing parties

2 While the "is entitled to the relief demanded" language in Rule 65(e)(I) has been interpreted
to mean that a litigant
may need to show an eventual likelihood of success, there is no such comparable language in Rule 65(e)(2).
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,

to arbitrate a matter that they may well not have agreed to arbitrate." 537 U.S. at 84. Further,
the U.S. Supreme Court has explained that even with the policy favoring arbitration, the initial
inquiry must be whether the parties agreed to arbitrate their dispute. Mitsubishi Motors Corp. v.
Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 105 S. Ct. 3346, 87 L.Ed.2d 444 (1985).

In the present matter, ITD and Debco agreed that arbitrable disputes would not arise until
after Debco completed the administrative claims review process. Pending such completionwhich is within Debco's contractual obligations-_there is no agreement to proceed to arbitration.
Hence Storey Construction's deference to the reinstituted arbitration panel does not eliminate
this Court's obligation to review the contract and address arbitrability per the statute and Idaho
case law.
CONCLUSION

ITD requests that the Court grant a preliminary injunction in accordance with Civil Rule
65(e).

Such is appropriate to enforce the parties' contract and to sustain the claims

administration process.
DATED this 6th day of February, 2014.

Deputy Attorney General
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.
.
I hereby certify that on this 6th day of February, 2014, I caused to be served a true and correct

copy of the foregoing by the method indicated below, and addressed to the following:
Ron T. Blewett
Blewett Mushlitz LLP
Bollinger Financial Center
301 'D' Street, Ste. C
P.O. Box 19_90
Lewiston, ID 83501

U.S. MAIL

HAND DELIVERED
_O':ERNIGHT MAIL

-~x (208) 413-6682

__\.LEMAIL: ronblewett@idahoconstructionlawyers.com

STEPNIEL. WRIGHT
Legal Assistant
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GARYD. LUKE
Deputy Attorney General
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
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Telephone: (208) 334-8815
Facsimile: (208) 334-4498
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. DEPUTY

Counsel for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO, IDAHO
TRANSPORTATION BOARD,
Plaintiff,
vs.
ASCORP, INC d/b/a DEBCO
CONSTRUCTION,
.
Defendants.

_______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 1321919

AFFIDAVIT OF PLAINTIFF'S
COUNSEL

State of Idaho )
: ss.
County of Ada)
Gary D. Luke, being first duly sworn upon oath, deposes and says:
1.

I am one of the attorneys for the Plaintiff. I issue this affidavit in my capacity as a
Deputy Attorney General for the State of Idaho, Idaho Transportation
Department. This affidavit is based on my own personal knowledge.
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2.

On or about October 28, 2013 I received a copy of Debco's claim submission
directed to ITD.

3.

On or about October 29, 2013, I received a copy of Debco's arbitration demand
directed to the American Arbitration Association (AAA).

4.

I have discussed the October 28, 2013 claim with ITD personnel and I am aware
that the ITD claims review process 1s underway pursuant to Standard
Specification 105 .17.

5.

On behalf of ITD, I requested additional documents from Debco (via Debco's
attorney). Specifically, I sent a December 17, 2013 letter to Debco's counsel. A
true and correct copy of my December 17, 2013 letter is attached as Exhibit A.

6. ·

Debco's counsel did respond and did provide a few of the requested documents.
Debco's counsel further suggested that many of the requested items were not
needed and/or had elsewhere been provided to others or in some other form.
Based on the communication, it was my understanding that additional documents
were not forthcoming.

7.

On January 27, 2014 an ITD Resident Engineer issued a RE claim denial letter to
Debco on the basis of insufficient documentation. A true and correct copy of that
letter is attached as Exhibit B.

8.

On or about January 29, 2014, I received two additional boxes of documents from
Debco's counsel. These appeared to include information on Rented Equipment,
Rented Trucks, Material, and Subcontractors, and Payroll Information for the
years 2010 through 2012. See letter from opposing counsel attached as Exhibit C
that accompanied those boxes.

AFFIDAVIT OF PLAINTIFF'S COUNSEL - 2

000443

9.

I am familiar with the AAA ~rbitration process, and I have reviewed the
arbitration demand submitted by Debco on October 29, 2013. Based on the claim,
it is clear that significant preparation will be needed in the lead-up to any
arbitration hearing.

Without limitation, this will include written discovery,

depositions, expert witness retention, expert witness discovery, witness
identification, witness preparation, and legal analysis.

Such will require

substantial effort by myself and ITD employees.
10.

I dispute any suggestion by Debco or its counsel that the preparation for
arbitration - which mus_t begin way before any arbitration hearing - does not
constitute the arbitration p~ocess.

11.

I dispute the statement by Debco's counsel that a final decision on Debco's claim
would be entered in March 2014 (see paragraph 7 of Debco's Affidavit of
Counsel). Even if all documents were timely received and incorporated-which
ITD disputes-the claims decision would not be required until May 2014.

12.

ITD did not bring this lawsuit for collateral motives. Rather ITD seeks to enforce
its contract and require the contractual exhaustion of administrative remedies.
Subsequent to filing suit, when Debco refused to provide requested documents,
ITD sought such via the discovery process.

The requested discovery seeks

admissible evidence.
13.

Contrary to Debco's suggestions, ITD has not been considering Debco's claim for
three years. The contract work wasn't completed until 2011. Thereafter, the
parties engaged in non-binding efforts to resolve the matters. Those efforts were
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ultimately unsuccessful and Debco commenced the claim process on October 28,
2013.
14.

ITD needs Debco to complete the administrative claims process so that any
subsequent dispute can be documented and clarified. The requested preliminary
injunction will provide such benefit, will protect ITD's contractual rights, and will
avoid waste and · irreparable harm that will arise from a continuation of the
arbitration process.

15.

Attached to this affidavit as Exhibit D is a true and correct copy of a draft
affidavit. This document was drafted by Rob Ramsey at my request. However,
given some logistic difficulties on Mr. Ramsey's end, he was unable to get me a
signed, notarized copy that could be filed today. Efforts continue to obtain the
signed document.

In the meantime, I am submitting this draft given my

communications with Mr. Ramsey.
DATED this

6

day of February, 2014.

Deputy Attorney General
Idaho Transportation Department

. :+"

SUBSCRIBED AND SWORN to before me this ~ a y of February, 2014.
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CERTIFICATE OF SERVICE
I hereby certify that on this 6th day of February, 2014, I caused to be served a true and correct
copy of the foregoing by the method indicated below, and addressed to the following:
Ron T. Blewett
Blewett Mushlitz LLP
Bollinger Financial Center
301 'D' Street, Ste. C
P.O. Box 1990
Lewiston, ID 83501

U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
(208) 413-6682
~MAIL: ronblewett@idahoconstructionlawyers.com

-~i

~<-ff\aLW-e \u. \Or,~t
STEP NIE L. WRIGHT
Legal Assistant

/

....
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

December 17, 2013
Sent via Email
Ron T. Blewett
Attorney at Law
Bollinger Financial Center
301 'D' Street
P.O. Box 1990
Lewiston, Idaho 83501
Re:

Additional Documentation Required for Debco's Claim
Washington St. N., Twin Falls, Project No. STP-7072(101), Key No. 08469

Dear Ron:
As indicated in my email sent yesterday, after considerable review of the items
previously provided by Debco, we have concluded that the claim submittal is incomplete as it
does not contain the full documentation required by Standard Specification 105.17. Specifically,
we have noted certain docwnentation deficiencies in Debee's direct loss claim, Debco's
consequential loss claim, and in each of the respective subcontractor claims.
This letter is being sent to request claim supplementation. To the extent known at this
time, the following list describes the additional documentation and information required to
support the assertions presented in the claim and to allow an adequate review to proceed.
Debee's Direct Loss Claim

1.

Complete bid estimate including all work sheets and summary spread sheets.

2.

Interim and final Job Cost Accounting Reports (relating costs to work
activities).

3.

Superintendent's and/or Foreman's Daily Reports.

4.

Contemporaneous daily records of equipment usage.

5.

The name and job title (or job description) of all employees listed in the Claim other
than direct labor and foremen.

6.

Debco's internal equipment rates (used in bidding and cost accounting) for each piece of
owned equipment listed on Claim Exhibit H, Tab 5, p.141.
Civil Litigation Division, Transportation Department
P.O. Box 7129, Boise, ID B3707-1129: Telephone: (20B) 334-8B15, FAX: (20B) 334-449B
Located at 3311 W. Slate Street, Boise, Idaho B3703-5881
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Ron T. Blewett
December 17, 2013
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7.

Claim Tab 3, Material Costs- For each vendor listed please provide:
a) A description of the materials purchased.
b) Whether the materials are permanent or consumable.
c) If the actual cost incurred exceeds the estimated cost or amount paid, please provide,
"The specific provisions of the contract or laws which support the claim that the cost
overrun is compensable. 1
II

8.

Claim Tab 4, Rental Equipment Without Fuel - Please provide the item descriptions
currently.reported as "blank" on Pages 137-140.

9.

Claim Tab 6, Owned Equipment Standby- For each occurrence of claimed standby,
please provide:
a) "A detailed factual narration of events that details the nature and circumstances
which caused the claim. The detailed narration of events shall include, but is not
limited to, providing all necessary dates, locations, and items of work affected by the
claim." 2
b) "The specific provisions of the contract or laws which support the claim. 3
c) "The identification and copies of all documents, any of the Contractor's documents,
and the substance of any oral communication that support the claim. " 4
11

10.

Claim Tab 7, Direct Cost Interest - Please provide "The specific provisions of the
contract or lcrws which support the claim and a statement of the reasons why such
provisions support the claim. 5
11

11.

Claim Tab 8, Misc. Job Cost (Property Rent) Supplies - Regarding each vendor listed, if
the actual cost incurred exceeds the estimated cost or amount paid, please provide the
"specific provisions of the contract or laws which support the claim that the cost
overrun is compensable.
II

12.

Claim Tab 9, Professional Service (Testing/QC)·· Regarding each service provider listed,
if the actual cost incurred exceeds the estimated cost or amount paid, please provide the
"specific provisions of the contract or laws which support the claim" that the cost
overrun is compensable. 6

13.

Claim Tab 10, Sub-Contractors a) Please provide copies of each subcontract.
b) Regarding each subcontractor listed, if the actual cost incurred by Debco exceeds the
amount paid to Debco, please provide the "specific provisions of the contract or laws
which support the claim II that the cost overrun is compensable. 7

14.

Provide all bids received for the work subcontracted to Balanced Rock Electric.

1

Standard Specification
Standard Specification
3 Standard Specification
4 Standard Specification
5 Standard Specification
6 Standard Specification
7 Standard Specification
2

I05.17 (p. 34, last paragraph)
I05.17 (p. 34, second to last paragraph)
I05.17 (p. 34, last paragraph)
I05.17 (p. 35, Item 3)
I05.17 (p. 34, last paragraph)
I05.17 (p. 34, last paragraph)
I05.17 (p. 34, last paragraph)
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Ron T. Blewett
December 17, 2013
Page 3
15.

Provide all bids received for the work subcontracted to All Seasons Landscaping.

16.

Provide all bids received for the work subcontracted to Jerry's Concrete.

Claim Tab 12, Subcontractor Balanced Rock Electric
17.

Provide:
a) "A detailed factual narration of events that details the nature and circumstances
which caused the claim. The detailed narration of events shall include, but is not
limited to, providing all necessary dates, locations, and items of work affected by the
claim." 8
b) "The specific provisions of the contract or laws which support the claim" 9
c) "The identification and copies of all documents, any of the Contractor's documents,
and the substance of any oral communication that support the claim. " 10

18.

Annual Financial Statements, prepared by an independent accountant, covering the years
2010, 2011 and 2012.

19.

Documentation supporting the hourly rate charged for each piece of equipment.

20.

Identify the craft, position or job title for each employee listed in the Claim.

21.

Balanced Rock's internal equipment rates (used in bidding and cost accounting) for each
piece of owned equipment charged in the Claim.

22.

Complete bid estimate including all work sheets and summary spread sheets.

23.

Superintendent's and/or Foreman's Daily Reports.

24.

Daily records of equipment usage.

25.

Daily time cards.

Claim Tab 13, Subcontractor All Seasons Landscaping
26.

Superintendent's and/or Foreman's Daily Reports.

27.

Daily records of equipment usage.

28.

Daily time cards.

29.

Documentation supporting the hourly rates charged in each of the Claim's seven cost
categories.

8

Standard Specification I05. I7 (p. 34, second to last paragraph)
Standard Specification I 05. I7 (p. 34, last paragraph)
10 Standard Specification I05.17 (p. 35, Item 3)

9

000449

Ron T. Blewett
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Page 4
30.

Identify the craft, position or job title for each employee listed in the Claim.

31.

Provide the work descriptions for each of the five-digit codes reported on the sheets titled
Time by Job Detai I. (10200 through 11110)

32.

Complete bid estimate including all work sheets and summary spread sheets.

Claim Tab 14, Subcontractor Road Work Ahead
33.

Contemporaneous documentation recording the date and number of each type of traffic
control device:
a) Delivered to the project.
b) Installed on the project.
c) Removed from the project.

34.

Annual Financial Statements, prepared by an independent accountant, covering the years
2010, 2011 and 2012,

Subcontractor Claim - Jerry's Concrete ("Estimated as of 5-20-13")
35.

"A detailed.factual narration of events that details the nature and circumstances which
caused the claim. The detailed narration of events shall include, but is not limited to,
providing all necessary dates, locations, and items of work affected by the claim" 11

36.

"The specific provisions of the contract or laws which support the claim and a statement
of the reasons why such provisions support the claim." 12

37.

"The ident(fication and copies of all documents, any of the Contractor's documents, and
the substance of any oral communication that support the claim. " 13

38.

"If

39.

Documentation of the amount claimed in each cost category is required.

additional monetary compensation is sought, the exact amount sought and a
breakdown of that amount into the following categories ... " 14

Debco's Supplemental Addition to the Direct Loss Claim
40.

11

Debco's October 28, 2013 Claim Letter states on Page 3 that, "Debco seeks
consequential loss to its business caused by !TD 's material breach of its contractual
obligations . ... " Standard Specification I 05.17 (pp. 34 & 35) requires the Contractor to
provide full documentation of the claim including (but not limited to):
a) "A detailed factual narration of events that details the nature and circumstances
which caused the claim. The detailed narration of events shall include, but is not

Standard Specification
Standard Specification
13 Standard Specification
14 Standard Specification
12

I05.17, (p. 34, second to last paragraph)
I05.17, (p. 34, last paragraph)
I05.17, (p. 35, Item 3)
I05.17, (p. 45, Item 5)
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Ron T. Blewett
December 17, 2013
Page 5
limited to, providing all necessary dates, locations, and items of work affected by the
'
•
claim" 15
b) "The specific provisions of the contract or laws which support the claim and a
statement of the reasons why such provisions support the claim." 16
c) "The identification and copies of all documents, any of the Contractor's documents,
and the substance of any oral communication that support the claim. " 17
d) "If additional monetary compensation is sought, the exact amount sought and a
breakdown of that amount... " into logical cost categories per Specification Item
S(f). 18 Documentation of the amount claimed in each cost category is required.

41.

Please provide Annual Financial Statements "for all years reflecting the operations on
this contract" and " .. .for (3) years preceding execution of the contract and three years
following final acceptance of the project." 19

The above list of required documentation is based on my knowledge to the present date.
Additional documents and information may be required if such become evident.
ITD is taking its claims evaluation efforts seriously (particularly in light of your
involvement, and the dispute about the claims process vis-a-vis an arbitration demand). I am
insisting that the RE claims review be thorough and accurate. This is not a rubber stamp process
and demonstrated claim amounts will be paid if such can be justified by the Resident Engineer.
Because of this, it is imperative that we obtain the requested documentation and have time to
incorporate such in the claims analysis.
As you know, Standard Specification I 05.17 requires the Claim to be complete and fully
documented. Absent the specified items, Debco's claim does not comply with this contract
requirement. The volume of these omissions is extensive and the content important and we
cannot proceed with a meaningful and substantive review until such are received. Please provide
the documents as soon as possible. Once such are received, the Resident Engineer's review time
will commence per Standard Specification I 05.17 (p.37, 13).
Sincerely,

Gary D. uke
Deputy Attomey General
GDL:sw

15

Standard Specification
Standard Specification
17 Standard Specification
11 Standard Specification
19 Standard Specification
16

105.17, (p. 34, second to last paragraph)
I05.17, (p. 34, last paragraph)
I05.17, (p. 35, Item 3)
I05.17, (p. 35, Item 5)
105.17, (p. 39, Item 17)
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IDAHO TRANSPOR_.,.'ION DEPARTMENT

2'16 S. Date Street
Shoshone, ID 83352

(208) 886-7800
itd.idaho.gov

January 27, 2014
Lonnie Simpson
Debco Construction
PO Box 363
Orofino, ID 83544
RE:

Project: STP-7072(101), Key No. 08469, Contract No. 7418
Washington Street, Twin Falls

Lonnie,
Pursuant to Standard Specification 105.17, this letter contains the Resident Engineer's
decision in response to the Debco claim dated October 28, 2013. The claim is hereby denied
on the basis of Debee's failure and refusal to provide adequate documentation and other
necessary information as specified in section 105.17.
As pointed out in previous discussions and correspondence, the provided claim package does
not contain full documentation required to support the assertions presented. Debee's refusal
to provide additional information leaves no other alternative but to deny the claim in its entirety.
Therefore Debco's claim for additional compensation is denied.
ITD maintains its request for the additional documents and information. Please let me know if
Debco intends to provide such at some point in the future.
Further appeal to the Chief Engineer must comply with section 105.17's requirements.

Scot Stacey, P'.E.

Resident Engineer

EXHIBIT
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Blewett Mushlitz,

LLP

Attorneys at Law
Bollinger Financial Center
301 'D' Street, Ste. C • P.O. Box 1990
Lewiston, Idaho 8350 l
Phone: 208-413-6678 - Fax: 208-413-6682

~~©[gOW~ffJ
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f0
l°TD
LEGAL SECTION
Douglas L. Mushlitz

Ron T. Blewett
ronblcwett@idahoconstructionlawyers.com
Licensed in Idaho, Oregon and Washington

January 28, 2014

dougmushlitz@idahoconstructionlawyers.com
Licensed in Idaho

Mr. Gary Luke
Deputy Attorney General
Idaho Transportation Dept.
P. 0. Box 7129
Boise, ID 83707-1129
Re:

Debco v. State ofldaho (ITO), AAA# 77 441 Y 00564 13 MRP

Dear Gary:
While we have not had a response to various invitations to review project invoices and coordinate
with the auditor, I have enclosed as a courtesy copies of the organized project invoices referenced
in Debco's cost submissions.

Sincerely yours,
BLEWETT MUSHLITZ, LLP
Dictated by Mr. Blewett and mailed
without signature i11 his absence to
avoid delay.

By: Ron T. Blewett
RTB:lf
enc.
cc:
Debco Construction
UPS OVERNIGHT MAIL

Page 1 of 1

EXHIBIT
000453
~

LA WRENCE G. WASDEN
ATTORNEY GENERAL
STEVE OLSEN
Chief, Civil Litigation Division

EXHIBIT

GARYD. LUKE
Deputy Attorney General
Idaho Transportation Department
3311 West State Street
~.O. Box 7129
Boise, Idaho 83707-1129
Telephone: (208) 334-8815
Facsimile: (208) 334-4498
gary .luke@itd.idaho.gov
ISB #6450

[)

Counsel for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO, IDAHO
TRANSPORTATION BOARD,
Plaintiff,
vs.

ASCORP, INC d/b/a DEBCO
CONSTRUCTION,
Defendants.

_______________
State of Idaho
County of Ada

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 1321919

AFFIDAVIT OF ROBERT L. RAMSEY
IN SUPPORT OF MOTION FOR
PRELIMINARY INJUNCTION

)
: ss.
)

COMES NOW, Robert L. Ramsey, being duly sworn upon his oath, deposes and says:
1.

I am a Senior Engineer and have worked for Civil Science, Inc. since 2006. My

main responsibility is project management.

I was contracted by the Idaho Transportation
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Department to oversee the project management of the reconstruction of a City Street in Twin
Falls, Idaho called Washington Street, Project No. STP-7072(101), Key No. 8469.
2. In response to paragraph 3 of the Affidavit of Lonnie Simpson dated January 16, 2014,
I can state as follows: the Idaho Transportation Department paid for warranted and justified
extra work during construction. Debco has not provided the required documentation warranting
the work activity for extra work or the documentation to justify the additional cost for the work
activity as required in Standard Specification 104.03. The Window Schedules from the TE
report indicate the logic for the individual impacts and the extra work created by the individual
impacts. ITD has requested Debco provide the costs for these impacts. To date, Debco has not
provided the necessary cost breakdown to justify the additional cost for each extra work activity.
Debco has only provided a list of manpower, equipment, and material costs for the entire project
with no breakdown per individual extra work activity.
3. In response to paragraph 4 of the Affidavit of Lonnie Simpson dated January 16, 2014,
I can state as follows: I agree that there were certain errors in the plans and specifications and
that change orders were generated to address the errors and compensate Debco for the additional
work performed.

I consistently told Lonnie Simpson directly in multiple face to face

conversations and in multiple phone conversations that the impacts and associated costs would
have to be warranted through CPM Analysis and justified cost breakdown for each activity in
question.

I notified Mr. Simpson that the CPM analysis should include an activity for the

impact, the date the impact started, the logical connections of the impact activity to the
individual work activities, the end of the impact activity and the change, if any, the impact
activity had to the work schedule. I told Mr. Simpson each time we had this discussion that once
the CPM analysis was provided as indicated and if the analysis concluded the impact activity
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negatively changed the work schedule then Mr. Simpson could provide the cost breakdown
associated with the impact delay for review to justify payment for additional work performed. I
made it clear in every discussion with Mr. Simpson that the contract allows me to add contract
time and compensation when the Contractor provides documentation justifying additional
contract time and additional cost is warranted. I told Mr. Simpson that additional contract time
and additional compensation would be provided when these items were shown to be warranted
and justified. The Engineer interpreted Section 105.07 which addresses contract time for utility
impacts and determined that the TE Report inaccurately included additional contract time for
utility impacts. Based on the Engineer's interpretation, the TE Report for additional contract
time was adjusted accordingly and the additional contract time was adjusted in Change Order
#38 which Debco has not signed to date. I requested from Mr. Simpson on multiple occasions
that he submit the cost breakdown for each impact activity to justify additional costs incurred.
Mr. Simp~on has stated multiple times that he has provided that information through the total
project costs indicating all of the manpower, equipment, and material costs for the entire project.
At no time has Mr. Simpson provided the breakdown for each impact activity as requested
multiple times, thus the requested additional costs cannot be justified or warranted and have not
been compensated as requested.

I told Mr. Simpson on multiple occasions that I have no

problem paying for additional costs incurred that are warranted and justified as required in the
contract.

The DRB Recommendation supports that it is Debco's responsibility to provide

documentation warranting and justifying the additional time and cost request with the statement
"provided that the Contractor can demonstrate the related additional compensation and/or
contract time and the Contractor has met the other requirements on the Contract" and "The
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Contractor must still demonstrate how the delayed response delayed the work and that the
Contractor complied with all other requirements of the contract."
4. In response to paragraph 5 of the Affidavit of Lonnie Simpson dated January 16, 2014,
I can state as follows: the Department compensated Debco for the accepted work as measured in
the field. This included the fully executed change orders. ITD worked with Debco in evaluating
and justifying additional change orders and issuing payment for the additional work.
5. In response to paragraph 6 of the Affidavit of Lonnie Simpson dated January 16, 2014,
I can state as follows: in various occasions by phone and in person with Mr. Simpson, I agreed
that hiring an independent technical expert who would develop an as-built CPM which would
include the impact activities and connect those activities to the initial work activities. The
Technical Expert product would identify the changes to the work activities. I informed Mr.
Simpson that the information would identify the entitlement items and then we could address the
quantum. The TE Report does not preclude Debco from the responsibility to provide the cost
breakdown for each warranted entitlement for justifying the request for additional cost associated
with each warranted entitlement. I consistently informed Mr. Simpson of the process which is to
determine entitlement first, then justify the additional cost. At no time did I tell Mr. Simpson
that he would be compensated for equitable adjustment without having to fulfill his
responsibility to provide the required documentation justifying the requested equitable
1

adjustment. I do not have the authority to guarantee payment without warrant or justification.
6. In response to paragraph 7 of the Affidavit of Lonnie Simpson dated January 16, 2014,
I can state as follows: the Department agreed that the windows schedule from the TE Report
were representative of the work performed on the project with some minor corrections as
indicated in documentation submitted by the Department. The Department did not accept the TE
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Report based on the TE interpretation of utility impacts as excusable, compensable, which is in
contract with the Engineers interpretation of the sections. The Department issued Change Order
No. 38 adding contract time based on the findings of the TE Report with adjustments to the
utility impacts based on the Engineer's interpretation of Sections 105.07. The TE Windows
Schedule in the report identifies each of the impact activities as submitted by Debco including
the logic relations to other work activities on the project. The schedule identifies the work
activities changed by the impact activity.
information for the changed work activities.

Debco has not presented the cost justification
Without the cost justification, the Department

cannot justify or issue payment for the request for equitable adjustment. The Department is
committed to issuing payment for additional work per the Contract once Debco submits the cost
breakdown and once the submitted cost breakdown can be reviewed and justified.

The

Department disputes the conclusion of the independent reviewer in that the Technical Expert did
not adhere to the Engineer's interpretation of the specifications.
Further your affiant sayeth not.
DATED this 6th day of February, 2014.

ROBERT L. RAMSEY, JR., P.E.
Civil Science Inc.

SUBSCRIBED AND SWORN to before me this 6th day of February, 2014.

Notary Public for Idaho
Residing at _ _ _ _ _ _ _ _ __
Commission expires _ _ _ _ __
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CERTIFICATE OF SERVICE
I hereby certify that on this 6th day of February, 2014, I caused to be served a true and correct
copy· of the foregoing by the method indicated below, and addressed to the following:
Ron T. Blewett
Blewett Mushlitz LLP
Bollinger Financial Center
301 'D' Street, Ste. C
P.O. Box 1990
Lewiston, ID 83501

U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
.
_l)A'X (208) 413-6682
_____\LEMAIL: ronblewett@idahoconstructionlawyers.com

~~i1fbruw_, tu .\Dh;trt_,

P
NIE L. WRIGHT
Legal Assistant
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Deputy Attorney General
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By ELYSHIA HOLMES
DEPUTY

Counsel for Plaintiff
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COURT OF THE FOURTH. JUDICIAL DISTRICT
. . DISTRICT
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OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO, IDAHO
TRANSPORTATION BOARD,

vs.
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ASCORP, INC d/b/a DEBCO
CONSTRUCTION,
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Case No. CV OC 1321919

)
)
)

AFFIJ)AVIT OF RO~ERT L, RAMSEY
IN SUPPORT OF MOTION FOR
PRELIMINARY INJUNCTION

)

)
)

--------...---->
State ofidaho

,1
•',J

)
)
)
)

Plaintiff,

~;

)

County of Ada

)
: ss.
)

COMES NOW, Robert L. Ramsey, being duly swom upon his oath, deposes and says:
1.

I am a Senior Engineer and have worked for Civil Science, Inc. since 2006. My

main responsibility is project management. I was contracted by the Idaho 'fransportation

J
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I
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Department to oversee the prQject management of the reconstruction of a City Street in Twin
Falls, Idaho called WashingtQn Street, Project No. STP-7072(101), K,eyNo. 8469.
2. In response to paragraph 3 of the Affidavit ofLonnie Sfmpson dated January 16, 2014,

l ca,n state as follows: the Idaho Transportation Department paid for warranted and justified extra
WO*

during construction. Debco has not provided the· requirec;l docum~tatio11 warranting the

work activity for extra work or the documentation to justify the additional cost for the work
activity as r.equired in Standard Specification 104.03. The Window Schedules from the TE

report indicate the logic for the individual impacts and the e:dra work created by the individual
impacts. ITD has requested Debco provide the costs for tb.e individual impacts. Debco bas not
provided the cost breakdown for each extra work activity to justify the additional cost. Oebco

has provided a list of manpower, equipment, and material costs for the entire project with no
breakdown per individual extra work activity.

3. In response to-paragraph 4 of the Affidavit ofLormie Simpson dated January 16, 4014,
I can state as follows: I agree that there- were certain errors fa tbe plans and specifications .and
that change orders were generated to address the errors and compensate -Oebco for the additional
work perfonned.

I consistently told bonnie Simpson directly in multiple face to foce

conversations and in ~ultiple phone conversations that the impacts and associated costs would
have to be warranted through CPM Analysis and justified cost breakdown for each activity in
question. I notified Mr. Simpson that the CPM analysis should include an activity for the
impact, the date the impact started, the logical connections of th.e impact activity to the
individual work activities, the. end of the impact activity and the change, if any, the jmpnct
ac.tivity had to the work schedule. I told Mr. Simpson each time we had this discussion that once
the CPM analysis was provided as indicated and if the analysis concluded the impact activity
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negatively changed the work schedule then Mr. Simpson could provide the cost breakdown

nssoe:iated with the impact delay for review to justify payment for additional work perfonned. I
consistently infonned Mr. Simpson that the contract allows me to add contract time and
cpmpensatioq when the Contractor provides documentation justifying additional contract time

~d Justifying additional cost. I told Mr. Simpson that additional contract time and additional
compensation would be provided when these items were shown to be warranted and justified.

The Engineer interpreted Section 105.07 which addresses contract time for utility impacts and
determined that ~e TE Report inaccurately included additional contract time for utility impacts.
l3ased on the Engineerts interpretation, the TE Report for additional contract time was adjusted
accordingly and the additional contract time was adjusted iµ Change Order #38 which Debco has

I

,I
·J

.!
··-'··1

.l

:.1

'j.l

J
.::1
'.)
-.J

•

not signe4 to date. I requested from Mr. Simpson that he submit the cost breakdown for each
impact activity to justify additional costs incurred. Mr. Simpson has stated that he has provided
that infonnation through the total project costs indicating all of the manpower, equipment, and
material costs for the entire project. At no time has Mr. Simpson provided the breakdown for
each impact activity as requested, thus the requested additional costs cannot be justified or
warranted and have not been compensated as requested by Mr. Simpson. I told Mr. Simpson on
multiple occasions tb~t I have no problem paying for additional costs incurred that are warranted
and justified as required. The ORB Recommendation supports that it is Debco's responsibility to
provide documentation warranting and justifying the additional time and cost request with the
statement "provided 'that the Contractor can demonstrate the related additional compen~ation
and/or contract time and the Contractor bas met the other requirements on the Contract" and
"The Contractor must still demonstrate how th.e delayed response delayed the work and that the
Contractor complied with all other requirements. of the contract."
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4. In response to paragraph 5 of the Affidavit of!,onnie Simpson dated January 16, 2014,
I can state as follows: the Departmel}t compensated Debco for the accepted work as measured in
the field. This included the fully executed change-orders. Ito worked with Debco in evaluating
and justifying additional change orders and issuiµg payment for the additional work.
5. In response to paragraph 6 of the Affidavit ofLonnie Simpson dated January 16, 2014,
I can state as follows: in various occasions by phone and in person with Mr. Simpson, I agreed

that an independent technic11I expert would develop an as!'built CPM which would include- the.
impact ac.tiviti!!S {lnd connect those activities to the original work activities. The Technical

Expert product would identify the chnoges to the work activities. I informed Mr. Simpson that
the infonnation would identify the entitlement items end then we could address the quantum.

The TE Report does not preclude Debco from the- responsibility to provide the cost breakdown
for .each warranted entitlcm1ent for justifying the request for additional cost associated with each
warranted entitlement. I consistently informed Mr. Simpson of the process I am to follow is to

detennine entitlement first, then justify the additional cost At no time did I tell Mr. Simpson
:.,!

that he would be compensated for equitable adjusbnent without having to fulfill his

.:

j
I

responsibility to provide the required documentation justifying the requested equitable

:j

.:j
'j
:~

adjustme.nt. .I do not have the authority to ~ai:antee payment without warrant or justification,
6. In response-to paragraph 7 of the Affidavit of Lonnie Simpson dated January 16, 2014,

l

.I,;

I can state as follows: the Department B!µ'eed that the-windows schedule from the TE. Report

'1

!

~1 ...

were representative of the work perfonned on the project with some minor correctio1111 as

:I
:i

indicated in documen~tion submitted by the Department The Department did not accept the TE

-1

:I

'j

Report based on the TE interpretation of utility impacts as excusable, compensable, which is in

,1
1

,.I

•.

l

conflict with the En~eers interpretation of the contract. The Department issued Change Order
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0
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No. 38 adding contract time based on the findings of the TE Report with adjustments to the
utility impacts based on the Engineer's interpretation of Sections 105.07. The TE Windows
Schedule u.:i the report identifies each of the impact activities as submitted by Debco including
the logic relations to other work activities on the project. The schedule identifies the work
activities changed by the intp~ct activity. Debco has not presented the cost justification
infonnation for each changed work activity. Without the cost justification, the Deparbnent
··:"''
s

:j
·1

'I

'I

cannot justify or issue payment for the. request for. equitable adjustment. The Department is
committed to issuing payment for the additional work activities per the Contract after Debco

:I

submits the cost breakdown for the additional work activities and the submitted cost breakdown

.J

is justified. The Department disputes the conclusion of the· independent reviewer in that the

.I"
,!

·j

,

.

Technical Expert did not adhere to the Engjneer's interpretation of the specifications.

·1

Further your affiant sayeth not.

"]

DATED this 6th day of February, -2014.

I

·1

..l

SUBSCRIBED AND SWORN to before me this 6th day of February, 2014.
·!

4

'

.,,!

·-j
•,]
I
I

:1
I

~
·j
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Blewett Mushlitz LLP
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LAWRENCE G. wASDEN
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FEB O7 2014
CHRISTOPHER D. RICH Clerk

STEVE OLSEN
Chief, Civil Litigation Division

Sy CHRISTINE SWEET'
DEPUTY

GARYD.LUKE
Deputy Attorney General
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83707-1129
Telephone: (208) 334-8815
Facsimile: (208) 334-4498
gary.luke@itd.idaho.gov
ISB #6450
Counsel for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO, IDAHO
TRANSPORTATION BOARD,
Plaintiff;
vs.
ASCORP, INC d/b/a DEBCO
CONSTRUCTION,
Defendants.

______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 1321919

NOTICE THAT PLAINTIF;F' IS
WITHDRAWING ITS MOTION FOR
PRELIMINARY INJUNCTION AND
VACATING THE RELATED HEARING
SCHEDULED FOR FEBRUARY 10, 2014

TO: FOURTH JUDICIAL DISTRICT COURT, THE HONORABLE STEVEN HIPPLER
AND TO: DEFENDANT ASCORP, INC. AND ITS ATTORNEY OF RECORD:
PLEASE TAKE NOTICE that Plaintiff, the Idaho Transportation Board hereby
withdraws its motion for a preliminary injunction, and vacates the hearing on such that was

NOTICE THAT PLAINTIFF IS WITHDRAWING ITS MOTION FOR PRELIMINARY INJUNCTION AND
VACATING THE RELATED HEARING SCHEDULED FOR FEBRUARY 10, 2014-1

000466

scheduled for February 10, 2014 at 3:00 p.m. In due course, Plaintiff intends to amend its
Complaint to remove Count Two (Temporary Restraining Order and Injunction).
This Notice applies only to Plaintiffs motion and related hearing.

DATED this

J__ day of February, 2014.

Deputy Attorney General
Idaho Transportation Department

CERTIFICATE OF SERVICE
I hereby certify that on this

J:._-.eJday of February, 2014, I caused to be served a true and correct

copy of the foregoing by the method indicated below, and addressed to the following:
Ron T. Blewett
Blewett Mushlitz LLP
Bollinger Financial Center
301 'D' Street, Ste. C
P.O. Box 1990
Lewiston, ID 83501

U.S.MAIL
HAND DELNERED
OVERNIGHT MAIL
FAX (208) 413-6682
::::XEMAIL: ronblewett@idahoconstructionlawyers.com

~ ~ - t
--==trniriiiiEw---=Management Assistant

NOTICE THAT PLAINTIFF IS WITHDRAWING ITS MOTION FOR PRELIMINARY INJUNCTION AND
VACATING THE RELATED HEARING SCHEDULED FOR FEBRUARY 10, 2014-2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff,

Case No. CVOC 13-21919

vs.

ORDER

ASCORP, INC., d/b/a DEBCO
CONSTRUCTION,
Defendant.

This matter having come before the Court upon Defendant's Motion to Dismiss, the Court
having considered the pleadings and arguments of counsel, and having stated its reasoning on the
record at the time set for hearing on defendant's motion, and good cause appearing,
NOW, THEREFORE it is hereby ORDERED AND THIS DOES ORDER that
Defendant's Motion to Dismiss is GRANTED.

.,

IT IS SO ORDERED.

~

Dated this~ day 6fo,February 2014.

ORDER-1
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CERTIFICATE OF SERVICE
I hereby certify that on this

-2:t~day of February 2014, I mailed (served) a true

and correct copy of the within instrument to:

Ron T. Blewett
BLEWETT MUSHLITZ, LLP
301 D Street, Ste C
PO Box 1990
Lewiston, ID 83501

()<) U.S. Mail, Postage Prepaid

Lawrence G. Wasden
Steve Olson
GaryD. Luke
IDAHO ATTORNEY GENERAL'S OFFICE
PO Box 83720
Boise, ID 83702-0010

~ U.S. Mail, Postage Prepaid

( ) Hand Delivered
( ) Electronic Mail
( ) Facsimile

·-.·

( ) Hand Delivered
( ) Electronic Mail
( ) Facsimile

CHRISTOPHER D. RICH
Clerk of the District Court
Ada County, Idaho

By-2k

~

"DeputyC@

ORDER-2

000469

~

q;}f,.

"fi~.M.,_ __

FEB 2 1 2014

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff,

Case No. CVOC 13-21919

vs.

WDGMENT

ASCORP, INC., d/b/a DEBCO
CONSTRUCTION,
Defendant.

.

.

Judgment is hereby entered in favor of Defeiidant and against Plaintiff on all claims
asserted against Defendant in the Plaintiffs Complaint.

:T
/

Dated t h i ~ day of February 20!4.

JUDGMENT-I
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CERTIFICATE OF SERVICE

d-

i hereby certify that on this~ day of February 2014, I mailed (served) a true
and correct copy of the within instrument to:

Ron T. Blewett
BLEWETT MUSHLITZ, LLP
301 D Street, Ste C
PO Box 1990
Lewiston, ID 83501

~U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Electronic Mail
( ) Facsimile

Lawrence G. Wasden
Steve Olson
GaryD. Luke
IDAHO ATTORNEY GENERAL'S OFFICE
PO Box 83720
Boise, ID 83702-0010

~ U.S. Mail, Postage Prepaid

...

( ) Hand Delivered
( ) Electronic Mail
( ) Facsimile
:'"

CHRISTOPHER D. RICH
Clerk of the District Court

:~~)
eputy

k

·,, .
. ''·'
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RON T. BLEWETT
Idaho State Bar No. 2963
BLEWETT MUSHLITZ, LLP
Attorneys at Law
The Bollinger Financial Center
301 "D" Street
P. 0. Box 1990
Lewiston, Idaho 83501
Telephone: (208)413-6678
Facsimile: (208)413-6682
ronblewett@idahoconstructionlawyers.com
dougmushlitz@idahoconstructionlawyers.com

F1~eo
--..i-..t.___
P.M._ _ _-_

FEB 2 1 2014
CHRISTOPHER D
By ef.YSHtA

Ho~~~· Clerk

DEPUTY

Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

12
13

IDAHO TRANSPORTATION
DEPARTMENT,

l4

Plaintiff,

15

vs.
16

17
18
19

~o
21

ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,
Defendant.
______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-OC-1321919

DEFENDANT'S MEMORANDUM
OF COSTS AND AFFIDAVIT OF
ATTORNEY FEES

Comes now the defendant in the above-entitled action and makes this Memorandum of
Costs expended in the above entitled action and Affidavit of Attorney Fees as follows:

22
23

24
25

26

COSTS AS A MATTER OF RIGHT
54(d)(l)(C)(l) Filing Fees:
Clerk of Ada County - Filing Notice of Appearance ............................................... $66.00
TOTAL COSTS AS A MATTER OF RIGHT ............................. $66.00

·27

28

DEFENDANT'S MEMORANDUM OF COSTS
AND AFFIDAVIT OF ATTORNEY FEES
.,

.

1

Blewett Mushlitz,
Attorneys
000472

Lewiston, Idaho 83501

LLP

l
2

DISCRETIONARY COSTS

3'

Tri-County Process Serving - File Pleadings in Ada County l/14/14 .................................... 93.00
Tri-County Process Serving - File Pleadings in Ada County l/23/14 ................................. .108.00
Postage (December/January/February) ................................................................................ $19.84
Photocopies (December/January) ....................................................................................... $168.30
Westlaw Computerized Research (December/January) ..................................................... $334.00
UPS Overnight to Boise (Tri-County) 1/3/14 ...................................................................... $26.90
UPS Overnight to Boise (Tri-County) 1/16/14 .................................................................... $52.86

4

,5

6
7
8

TOTAL DISCRETIONARY COSTS ......................................... $802.90

9

TOTAL COSTS ................................................................ $868.90

10
11

ATTORNEY FEES
12

Basis for Fees.

13

1)

14

The gravamen of plaintiffs complaint was to stay arbitration under the Uniform

15

Ar_bitration Act, LC. Section 7-901 et. seq. (See, Complaint, P. 1 and Paragraphs 5, 7, 10, 45

16

and 46.) Plaintiff also sought a declaratory judgment (a) to construe a contract which was the

17

subject of a commercial transaction [Complaint, Paragraph 9], and (b) for a declaratory
18
19

judgment ordering Debco to suspend arbitration. (See, Complaint, P. 10, prayer paragraph 2.)

20

Attorney fees are recoverable in commercial disputes under LC. Section 12-120(3)

21

providing in part that in " ... any commercial transaction unless otherwise provided by law the

22

prevailing party shall be allowed a reasonable attorneys fee to be set by the court, to be taxed

23

and collected as costs." LC. Section 12-120(3). The contract which required arbitration was a
24

25

commercial contract for highway construction.

26

The Idaho Supreme Court has acknowledged the applicability of IC Section 12-120(3)

'27

in almost the same circumstances presented here, affirming an award of attorney fees to a

28

DEFENDANT'S MEMORANDUM OF COSTS
AND AFFIDAVIT OF ATTORNEY FEES

2

Blewett Mushlitz,
Attorneys
000473
Lewiston,
Idaho 83501

LLP

l
2

prevailing defendant, " ... to compensate the [defendant] for attorney time incurred in
compelling the arbitration." The Grease Spot, Inc. v. Harnes, 148 Idaho 582, 586-587 (2010).

3

4

As further illustration of the applicability of I.C. Section 12-120(3) to arbitrability disputes

s

pursued under IC Section 7-902, the court may also wish to again consider Storey

6

Construction. wherein the supreme court appeared prepared to award "commercial transaction"

7

attorney fees, but noted that the statute only allows fees to the party who had prevailed. See,

8

Storey Construction v. Hanks, 148 Idaho 401, 411 (2009).

9

It is also worthy of note that the Idaho Supreme Court (overruling prior decisions) has
10
11

recently confirmed that I.C. Section 12-120(3) and I.C. Section 12-121 do apply to the State

12

of Idaho as a litigant. Syringa Networks, LLC v. Idaho Department o{Administration, 155

13

Idaho 55 (2013).

l4

Attorney fees are also recoverable by the prevailing party under I.C. Section 12-117

15

" ... where the nonprevailing party acted without a reasonable basis in fact or law." LC. Section
16

17

12-117(1). Such fee awards have been confirmed where, as here, a litigant acted in disregard

18

of applicable law. Halvorson v. North Latah County Highway Dist., 151 Idaho 196, 208

19

(Idaho 2011).

~o
21

2)

Affidavit of Fees.

That the sum of $29,701.00 is reasonable to be awarded as defendant's attorney fees to

22

be taxed as costs based upon the time, work, expertise and services involved. That Exhibit "A"
23

24

attached hereto (partially redacted for privilege) and made a part hereof by reference shows

25

most of the defendant's attorney's services rendered on or near the dates shown; that all services

26

shown on said Exhibit "A" were reasonable and necessary; that defendant's attorneys have

27
28
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3

Blewett Mushlitz,
Attorneys

000474

Lewiston, Idaho 83501

LLP

l
2

expended at least 104 hours based upon the time shown on said Exhibit "A"; that a reasonable
hourly rate for attorney fees of work of this nature is $245.00 to $350.00 per hour. That

3
4

5

defendants were billed at $150.00 (Associate) to $295.00 (Ron T. Blewett) per hour.
That the undersigned is an attorney who has been licensed to practice and has practiced

6

in Idaho since 1982. The undersigned is familiar with the notmal charges for work done in

7

c9~struction and arbitration disputes of this nature. It is the opinion of the undersigned that the

8

sum of $29,701.00 is a reasonable fee to be awarded in this matter.

9

That pursuant to I.R.C.P. 54(e)(3), the plaintiff notes as follows:
10.
11

A)

The time and labor required was at least what was billed as indicated

12

above, although not all time was recorded. Counsel made a conscious effort to keep the

13

fees lower. The issues presented were substantial and deemed by the defendant to

14

impact its very existence as a company.

15

B)

The issues were substantial, touching on questions of arbitrability,

16
17

temporary restraining orders, preliminary injunctions, and declaratory relief, requiring

18

significant briefing and factual affidavits in response to significant briefing and factual

19

allegations and a voluminous Complaint.

20

C)

The skill necessary to perform these services was that of a member of the

21

Idaho bar familiar with Idaho construction law and Idaho arbitration statutes and
22

decisions.
23

24

D)

The rate charged for fees is consistent with the rate charged by other

2S

lawyers for construction litigation/arbitration work, is the same rate the undersigned

26

charges to this client and others for construction litigation/arbitration work. The client

27
28
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l
2

has been billed this amount, paid its December billing and I expect a check any day for
the January billing. The February billing will be paid in March.

3

E)

The fee is an hourly fee.

F)

There were time limitations in this matter consistent with the nature of

4

s
6

the requested injunctive relief. I set other pressing and valuable work and clients aside

7

to try to meet those deadlines. Some work was performed in airports and hotels so as to

8

satisfy deadlines, including late and early hours so as to accommodate the same.

9

G)

The amount in controversy as referenced in the arbitration demand

10
11

12
13

l4

exceeds Six Million Dollars ($6,000,000).
H)

This case was not undesirable for an attorney to prosecute, except to the

extent it presented specialized issues with which not all attorneys would be readily
familiar, and work on an expedited basis.

15

I)

Counsel has represented the plaintiff for approximately one year. This

16

.17
18
19

~o

case (and the related claims and arbitration) involves the first dispute the undersigned
has prosecuted or defended for this client.

J)

An award of plaintiffs fees as incurred would be consistent with awards

in similar cases.

21

K)

The reasonable cost of automated legal research is set forth within the

22

23

costs describe above.

24

25
26
27

28
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l

~

DATED this __d!!___ day of February, 2014.

2

BLEWETT MUS

3

4

~

By_ _ _ _ _- 1 1 - - - - - - - - - - - - Ron T. Blewett, I
Attorneys for Defendant

5
6

7
8

STATE OF IDAHO
County of Nez Perce

)
)ss.
)

9

10
11

12
13

RON T. BLEWETT, being first duly sworn on oath, deposes and says:
That he is the attorney for the said Debco Construction, the Defendant herein, and as
such is better informed to the items charged in the foregoing Memorandum than said
Defendant; that to the best of his knowledge and belief, the foregoing items of costs and
disbursements are correct and have been necessarily incurred in said action; that to the best of
his knowledge the undersigned believes the items herein stated are correct and the costs
claimed are in compliance with Idaho Rule of

Ciie

,14

15

16

17
18
19

RON T. BLEWETT
SUBSCRIBED AND SWORN to before me this )/jY-<---day of February, 2014.

~~~$

N ~ PUBLIC FOR STATEOEAHO
Residing at: Lewiston, Idaho
Commission expires: 11-12-15

~o
21
22

23

24
25

26

27
28
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l
2

CERTIFICATE OF SERVICE

~

3

4

5
6

7
8

9

I HEREBY CERTIFY that on the~ day of February, 2014, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:
Lawrence G. Wasden
Steve Olsen
GaryD. Luke
Attorney General's Office
3311 West State Street
P. 0. Box 7129
Boise, ID 83707-1129

/u.S.Mail
Hand Delivered
o
Overnight Mail
o
Telecopy/Facsimile
o
E-mail
D

[I(""

10
11

12

By:____._/_r7
_ __
Attorneys for Defendant

13

l4
15
16

17
18
19

~o
21
22

23

24
2S

2G
'27
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EXHIBIT ''A''

000479

Date: 02/19/2014

Page: 1

Detail Fee Transaction File List
Blewett Mushlitz, LLP

Client

--

Trans
Date

H Tcode/
Tmkr P Task Code

---

Rate

Hours
to Bill

1 A

295.00

2.00

Client ID 81.04 Debco Construction
12/12/2013
81.04

LLF

81.04
81.04

12/13/2013
12/13/2013

1 A
1 A

295.00
295.00

0.20
2.70

81.04

12/13/2013

1 A

295.00

2.00

81.04

12/14/2013

1 A

295.00

4.60

81.04
81.04
81.04

12/16/2013
12/16/2013
12/17/2013

1 A
1 A
1 A

4
4
1

295.00
295.00
295.00

0.30
0.30
0.10

81.04

12/19/2013

4 A

1

150.00

0.80

81.04

12/22/2013

1 A

1

295.00

2.30

81.04

12/31/2013

4 A

150.00

0.20

81.04

12/31/2013

4 A

150.00

0.20

81.04

12/31/2013

4 A

150.00

0.20

81.04

12/31/2013

4 A

150.00

0.30

81.04

12/31/2013

4 A

150.00

0.40

81.04

01/02/2014

1 A

295.00

1.20

81.04

01/03/2014

5 A

245.00

0.50

81.04

01/04/2014

A

295.00

0.30

81.04

01/15/2014

A

295.00

0.40

81.04

01/15/2014

1 A

295.00

3.20

81.04

01/15/2014

A

295.00

0.50

81.04
81.04
81.04
81.04

01/16/2014
01/16/2014
01/16/2014
01/16/2014

1
1
1
1

295.00
295.00
295.00
295.00

0.30
0.30
0.30
4.30

81.04

01/17/2014

1 A

295.00

0.50

81.04

01/20/2014

1 A

295.00

1.40

81.04

01/21/2014

1 A

295.00

0.50

81.04
81.04

01/21/2014
01/21/2014

1 A
1 A

2
1

295.00
295.00

0.50
0.40

81.04

01/21/2014

1 A

2

295.00

0.60

A
A
A
A

4
4
4
1

1

Ref#

Amount

590.00 Brief telephone conference with Lonnie Simpson;
begin research in preparation for response to suit to
stay arbitration
59.00 Exchange emails with Gary Luke
796.50 Research and work on Brief regarding arbitrability of
the dispute
590.00 Continue work on Brief in response to ITD's motion to
stay arbitration
1,357.00 Additional research and work on drafting Brief;
complete first rough draft of Brief in Response to
Motion to Stay Arbitration adding various arguments
and authorities; also prepare first rough draft of
Affidavit of Lonnie Simpson and Affidavit of Ron
Blewett; instructions to staff regarding process same;
email to Lonnie forwarding same
88.50 Correspondence to client
88.50 Correspondence to Gary Luke
29.50 Exchange emails with Lonnie Simpson regarding
litigation schedule
120.00 Review email from Ron; review documents in file and
pleadings; research response deadline issues; email to
Ron regarding same
678.50 Work on strategy issues
··--··---.
... nd prepare substantial
revisions and additions to Gary Luke letter regarding
his new lawsuit and related issues
30.00 Review email from Ron and instructions regarding
judicial disqualification
30.00 Review further email instructions from Ron regarding
disqualification and special notice of appearance
30.00 Review email from Ron regarding local rules for
judicial disqualification
45.00 Research local rules per Ron's instructions regarding
automatic judicial disqualification
60.00 Finalize review of local rules; brief review of civil rules;
memo to Ron regarding automatic disqualification of
judge
354.00 Preparation of Notice of Special Appearance; Motion to
Disqualify Judge Melissa Moody; Order Disqualifying
Judge Melissa Moody; correspondence to Clerk of the
Court
122.50 Review rules; make revisions and finalize Motion to
Disqualify, Notice of Special Appearance, Order to
Disqualify, and correspondence to court
88.50 Email to Lonnie Simpson with explanation regarding
issue of disqualification of Judge Melissa Moody
118.00 Review various exchanges from the court regarding
disqualification of Judge Moody and appointment of
new judge and setting date for scheduling conference;
email client with update
944.00 Continue work on Brief, Affidavits and Motions,
including related research, to dismiss the ITO
complaint and/or for entry of summary judgment;
exchange various emails with Lonnie in this process
147.50 Work on motion to dismiss/motion for summary
judgment
88.50 Correspondence to client
88.50 Correspondence to Clerk of the Court
88.50 Correspondence to Tri-County Process Serving
1,268.50 Work on Motion, Brief, and Affidavits, making additions
and changes and conduct some additional research;
finalize same; meet with Lonnie in review of his
affidavit and related issues and discuss hearing the
Judge set next week
147.50 Exchange emails with Lonnie Simpson regarding Civil
Science and regarding terms of original DRS contract;
study original contract as well
413.00 Review file and locate communications/orders from
court establishing scheduling conference; study
pleadings of record In preparation and prospective
schedule for upcoming hearings
147.50 Exchange emails with Lonnie Simpson regarding
upcoming hearing and upcoming ITO meeting
147.50 Telephone conference with Lonnie Simpson
118.00 Review file awaiting call from the court (call for
conference did not materialize); telephone conference
with Judge Hippler's clerk Lara leaving message
regarding schedule issue
000480
177.00 Telephone conference with Judge Hippler's clerk Lara
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Trans
Date
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Rate

Hours
to Bill

Ref#

Amount

Client ID 81.04 Debco Construction

LLF

81.04

01/21/2014

A

295.00

0.20

59.00

81.04

01/21/2014

A

295.00

4.80

1,416.00

81.04

01/21/2014

1 A

295.00

0.60

177.00

81.04

01/21/2014

A

295.00

0.30

88.50

81.04

01/22/2014

A

295.00

0.20

59.00

1.04

01/22/2014

4 A

150.00

0.20

30.00

81.04

01/27/2014

1 A

295.00

2.10

619.

81.04

01/28/2014

1 A

295.00

4.10

1,209.50

81.04

01/29/2014

A

295.00

0.20

59.00

81.04

01/29/2014

A

295.00

1.10

324.50

81.04

01/29/2014

2 A

95.00

0.80

76.00

81.04

01/30/2014

1 A

295.00

0.50

147.50

81.04

01/30/2014

1 A

295.00

0.30

88.50

81.04

01/30/2014

4 A

150.00

0.30

45.00

81.04
81.04
81.04

01/30/2014
01/30/2014
01/30/2014

5 A
1 A
1 A

245.00
295.00
295.00

0.50
0.20
0.40

122.50
59.00
118.00

81.04

01/31/2014

1 A

295.00

4.80

1,416.00

81.04

01/31/2014

A

• 295.00

3.20

944.00

81.04

02/01/2014

1 p

295.00

8.60

2,537.00

1

1

1
1
1

1

regarding a new date for scheduling ITD's hearing and
regarding scheduling our motion to dismiss; make
some decisions on these issues; then prepare email to
Lonnie reporting to him as to the status of this
morning's events and explaining the reason for them
Additional telephone conference with court clerk;
review email from Lonnie; update Lonnie
Additional exchanges with Judge's Clerk and with
client; attend telephonic hearing with Judge Hippler;
then reschedule same in accordance with subsequent
messages received from Clerk Lara; exchange emails
with client communicating regarding status of the
matter; then fold into substantial research related to
providing the necessary prompt reply to the upcoming
motion for injunctive relief, including research Rule 65
and Wright and Miller; study Rule 65 and research all
updated Idaho case law on Rule 65; then turn to I.C.
Sec. 7-902 and research applicability of the same vs.
injunctive relief and status for the same; review historic
case; additional exchanges with opposing counsel,
Including receipt of notice of intent to take default;
research propriety of notice of intend to take default;
email to opposing counsel regarding same; all followed
by debriefing with Lonnie Simpson in telephone
conference reviewing events of the day thus far
Preparation of Notice of Hearing; correspondence to
Clerk of the Court
Preparation of Brief in Opposition to Notice of Intent to
Take Default filed by Gary Luke (IRCP 12(a))
Review and exchange emails with opposing counsel
regarding notice of intent to take default and Rule
12 b m
Locate and Copy Section 1Oof the Idaho Standards for
Public Works Construction for RTB to use in Boise
rn ia review o p eadings and emails from
telephone conference with Lonnie Simpson; email to
Lonnie Simpson
Work on documents to send to ITD; study extensive
briefing provided by ITD's new TRO motion; prepare
emergency Objection to TRO; partial research Storey
case and revise and finalize Objection;
correspondence to Clerk of the Court; instructions to
staff to complete same, including payment to AAA
Exchange emails with Lonnie Simpson and staff
regarding the TRO filings
Continue work on outline for affidavit in response to
TRO; make preliminary list of points to raise in brief;
study particulars of Storey decision; review
communications with Gary Luke
Review filE;!S and gather/copy exhibits for Affidavit of
Ron Blewett in Opposition to TRO
Review ofTE Decision and related letters for use in
Affidavit of Ron Blewett in opposition to preliminary
injunction
Additional research regarding covenant or condition
precedent
Attend (partial) telephonic hearing regarding temporary
restraining order and gather documents for DLM
regarding the same
Attend telephonic hearing
Exchange emails with court and Lonnie Simpson
Telephone conference with Lonnie Simpson and
exchange emails regarding TRO
Finish up additional research and complete first rough
draft of brief in opposition to motion for preliminary
injunction
Continue work on Affidavit and Brief In Opposition to
Motion for Preliminary Injunction
Extended day in continued preparation of Brief and
Affidavit in Opposition to Preliminary Injunction,
working at the same time on arguments in support of
dismissal of the case; draft and redraft the same,
selecting additional exhibits for use; prepare final
polishing and finalize documents; exchange during this
process various emails with Lonnie Simpson regarding
working
status and
on schedule issues which relate to the scheduling of
arbitration In conjunction with finishing up000481
the
administrative claims review
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Task Code

Hours

Client
Date
Tmkr P
--Client ID 81.04 Debco Construction

Rate

to Bill

LLF

81.04
81.04

02/02/2014
02/03/2014

1 p
1 p

295.00
295.00

5.20
6.20

81.04

02/03/2014

1 p

295.00

1.80

81.04
81.04

02/04/2014
02/05/2014

1 p
1 p

2
1

295.00
295.00

0.20
2.10

81.04
81.04
81.04

02/05/2014
02/05/2014
02/06/2014

1 p
1 p
1 p

4
1
1

295.00
295.00
295.00

0.30
0.80
0.50

81.04
81.04

02/06/2014
02/06/2014

p
p

17
1

295.00

3.10

81.04

02/06/2014

p

295.00

0.50

81.04

02/06/2014

1 p

295.00

0.70

81.04

02/07/2014

1 p

295.00

0.60

81.04

02/07/2014

p

295.00

0.10

81.04

02/07/2014

p

295.00

0.70

81.04

02/09/2014

p

295.00

3.00

81.04

02/10/2014

1 p

295.00

6.50

81.04

02/11/2014

1 p

295.00

0.80

81.04

02/11/2014

1 p

295.00

0.20

81.04
81.04

02/11/2014
02/11/2014

4 p
4 p

150.00
150.00

0.10
0.70

81.04

02/12/2014

4 p

150.00

0.20

81.04

02/12/2014

4 p

150.00

1.30

81.04

02/13/2014

1 p

295.00

2.30

Ref#

Amount

1,534.00 Travel to Boise [NO CHARGE]
1,829.00 Expedited filing of injunctive briefing and coordinate
with clerk and deliver documents to Gary Luke at ITD
offices; return to Lewiston
531.00 Review Brief in Opposition to Motion to Dismiss;
outline issues raised in Brief; begin drafting reply;
email forwarding same to Lonnie Simpson
59.00 Telephone conference with Lonnie Simpson
. 619.50 Additional research and finish up Reply Brief on motion
to dismiss; prepare rough draft ofThird Affidavit of Ron
T. Blewett
88.50 Correspondence to Clerk of the Court
436.00 Finish up Third Affidavit of Ron T. Blewett
147.50 Partial preparation for Monday argument; exchange
emails with Judge's clerk
0.00 Write off per Billing Error
914.50 Review email from Gary Luke proposing withdrawal of
motions; then begin and complete initial attorneys fees
research so as to be able to respond to his question;
review Uniform Arbitration Act and the propriety of
awarding fees under I.C. Section 12-123 on a UAA
issue; ultimately arriving on primary authority being the
historic Wattenbarger case and The Grease Spot
case; then prepare extended email to Lonnie offering
recommendations

51
52

147.50 Review of additional pleadings filed by opposing
counsel
206.50 Additional more cautious review of recent pleadings
just filed by ITD today; telephone conference with
Lonnie Simpson
177.00 Exchange emails with Gary Luke and Lonnie Simpson;
review correspondence from Lonnie regarding
settlement efforts and proposals
29.50 Exchange emails with Gary Luke regarding settlement
issue
206.50 Review additional emails from opposing counsel
regarding withdrawing motion for preliminary injunction
and review ITD's document withdrawing the motion
and indicating they will back off the request for
preliminary injunction; telephone conference with Clerk
of the Court leaving message that we do want to argue
our motion to dismiss; also email and telephone
conference with Lonnie Simpson discussing recent
developments and further course of action
885.00 Gather files and records which will be needed to
prepare for and attend the hearing Monday and partial
travel only to Boise for same with Lonnie discussing
the case and explaining what will happen, the basis for
the motion, the withdrawal of the preliminary injunction,
and our course ahead if the judge either grants or
denies our motion to dismiss
1,917.50 Prepare for motion hearing during the morning hours,
reviewing pleadings file and myriad of briefs and
affidavits that have been submitted; partial meet with
subcontractors and Lonnie Simpson and explain the
status of the case and what will happen at the hearing;
attend hearing and give argument; debrief with
subcontractors on path ahead and then partial return
travel with Lonnie explaining the next steps in this
case, judgment and memo of costs and logic.,,

63

236.00 Review notes regarding Judge's order and per his
direction review I.R.C.P. 54(a); prepare draft form of
Judgment; draft correspondence to Clerk of the Court
forwarding same
59.00 Initial review of Rule 54(d)(1) and (d)(5) suspensing
deadlines for memorandum of costs
15.00 Meet with RTB regarding Federal Arbitration Act
105.00 Review Federal Arbitration Act, Federal Code, and
case law regarding attorneys fees
30.00 Continue research in to attorney fee provisions under
Federal Arbitration Act
195.00 Review Federal Arbitration Act and US Code; review
case law in terms of arbitration provisions; took notes
regarding the same
678.50 Review and supplement previous rough draft
research
000482
on availability of fee awards under 12-120(3) in an

71

55
56
57

58
59
60
61
62

64
65
66
67

69

70

72
73
74
75
76
77
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Hours
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Ref#

Amount

Client ID 81.04 Debco Construction

81.04

02/13/2014

4

p

150.00

0.40

81.04

02/14/2014

1 p

295.00

0.10

81.04

02/17/2014

1 p

295.00

0.50

l"t_.,·,:·:. '·. ·.

arbitrability dispute; then prepare first rough draft of
Memorandum of Costs and Affidavit of Attorney Fees
customizing the Rule 54 factors to case and adding the
fee research to assist the court in review; supplement
research under 12-117 and add that as well to; review
fee detail to redact attorney client privilege; send back
to staff to prepare updated draft
60.00 Finalize research on Federal Arbitration Act and memo
for file
29.50 Exchange emails with Lonnie Simpson regarding fee
request
147.50 Brief final review of Memorandum of Costs and
Affidavit of Attorney Fees supplementing the same with
additions to the affidavit (could not finalize until final
amounts are established); also review Rule 54(e)(3)

t,~··.

GRAND TOTALS

Billable
Non-billable
Total

98.90
5.20
104.10

•. If ••.

,, I

78
79
80

•;

.

28,197.00
1,534.00
29,731.00

<3o. 0 d7

$ta2_q I ?6 l. 00
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IDAHO TRANSPORTATION
DEPARTMENT,

Plaintiff,
vs. AJ<!
ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,

Defendant.

_______________
PLAINTIFF

IDAHO

)
)
)
)
)
).
)
)
)
)
)
)
)
)
)

Case No. CV OC 1321919

PLAINTIFF'S OBJECTION AND
RULE 54 MOTION IN OPPOSITION TO
DEFENDANT'S REQUESTED
COSTS AND FEES

TRANSPORTATION

DEPARTMENT

("ITD"

or

"the

Department"), by and through its attorney of record, Gary D. Luke, hereby objects to
Defendant's Memorandum of Costs and Affidavit of Attorney Fees. In conjunction with ITD's

PLAINTIFF'S OBJECTION AND RULE 54 MOTION IN OPPOSITION
TO DEFENDANTS' REQUESTED COSTS AND FEES- Page I
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objection, the Department moves this Court pursuant to Rul~ 54(d)(6) of the Idaho Rules of Civil
Procedure to preclude an award to Defendant Ascorp, Inc. ("Debco") of the requested attorney's
fees and discretionary costs. Defendant is not entitled to such fees and costs under Idaho's
statutory law, the Civil Rules, and relevant court precedent.
LIMITED BACKGROUND INFORMATION

ITD filed suit in an effort to preserve and protect its contractual claim process. As the
Court is aware, ITD sought limited relief via its Complaint: (I) a declaratory judgment asking for
an interpretation of the parties' contract, and (II) preliminary injunctive relief. The Department
never requested any monetary relief or pursued any quantifiable damages. Defendant Debco
declined to file an Answer, and there was no counterclaim or other requested relief at issue.
Shortly before the Court considered ITD's motion for injunctive relief and Debee's
motion to dismiss, the AAA panel conducted a scheduling conference and made it clear that no
arbitration would be scheduled unless and until Debco completed the claims process.
Accordingly, ITD withdrew its motion pending before this Court, and thereafter only sought a
declaratory interpretation of the contract.

The Court's grant of Debee's motion to dismiss

precluded such a declaratory determination.
As previously explained to the Court's law clerk, there is no provision in the parties'
contract for an award of attorney's fees in either arbitration or litigation. In accord with Idaho
Code and judicial rulings, the present motion requests that the Court acknowledge that ITD's
efforts before this Court were not unreasonable, and hence deny the request for attorney fees and
discretionary costs.

PLAINTIFF'S OBJECTION AND RULE 54 MOTION IN OPPOSITION
TO DEFENDANTS' REQUESTED COSTS AND FEES - Page 2
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PLAINTIFF DOES NOT OBJECT TO LIMITED COSTS AS A
MATTER OF RIGHT UNDER CIVIL RULE 54(d)(l)(C)

ITD concedes those Costs as a Matter of Right as identified in I.R.C.P. 54(d)(l)(C). ITD
does oppose the payment of any discretionary costs (Rule 54(d)(l )(D)) and asserts that such are
inappropriate and should not be awarded.
CONTROLLING STATUTE

Defendant's requested attorney fees and discretionary costs are appropriately precluded
by Idaho Code § 12-11 7. This statute states in part:
Unless otherwise provided by statute, in any proceeding
involving as adverse parties a state agency or a political
subdivision and a person, the state agency, political subdivision or
the court hearing the proceeding, including on appeal, shall award
the prevailing party reasonable attorney's fees, witness fees and
other reasonable expenses, if it finds that the nonprevailing party
acted without a reasonable basis in fact or law.
(1)

Idaho Code § 12-117 (underlined emphasis added). See also State v. Hagerman Water Right
Owners, Inc., 130 Idaho 718,723,947 P.2d 391,396 (1997) (section 12-117 provides the basis
to seek an award of attorney fees against a state agency). Simply stated, the Court should not
award attorney's fees or discretionary costs unless it determines (i) that Defendant was the
prevailing party, and (ii) that ITD acted "without a reasonable basis in fact or law." LC. § 12117. The second requirement is a significant hurdle that Debco has not met in the present case.
In applying Idaho Code § 12-117, Idaho courts have frequently determined that a state
agency, although ultimately judged to be mistaken in its course of action, was not acting without
a reasonable basis in fact or law so as to give rise to an award of costs or fees. For exampleTreasure Valley Concrete, Inc. v. State, 132 Idaho 673, 678, 978 P.2d 233,
238 (1999) (although the State lost a quiet title action, "we cannot conclude that
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the State acted without a reasonable basis m fact or law m defending this
action.").

Henderson v. Eclipse Traffic Control and Flagging, Inc., 147 Idaho 628,
635, 213 P.3d 718, 725 (2009) ("Henderson is not entitled to fees under this
statute [I.C. § 12-117]. Although Henderson is the prevailing party, she is not
entitled to fees because she has failed to show that the Department [of Commerce
and Labor] acted without a reasonable basis in fact or law.").

Harris v. State, ex rel. Kempthorne, 147 Idaho 401, 407, 210 P.3d 86, 92
(2009) ("there is no indication that the State defended the claims against it
unreasonably or without foundation; therefore, we affirm the district court's
denial of attorney fees under I.C. §§ 12-117 and 12-121.").

State, Department of Finance v. Resource Service Co., Inc., 134 Idaho
282, 285, 1 P.3d 783, 786 (2000) (despite a previous ruling by the Idaho Supreme
Court requiring that the Department of Finance's complaint be dismissed, fees
were not awarded because "the Department was not without a reasonable basis in
fact or law in bringing and maintaining suit against RSC for violation of the Idaho
Securities Act.").

McCoy v. State, Department of Health and Welfare, 127 Idaho 792, 797,
907 P.2d 110, 115 (1995) ("Although the Department's justification for denying
coverage was in error for the reasons stated in this opinion, its defense of this
position was certainly not so unreasonable as to justify the imposition of attorney
fees under I.C. § 12-117.").

PLAINTIFF'S OBJECTION AND RULE 54 MOTION IN OPPOSITION
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In the present matter, ITD acted with good faith and reasonableness comparable to that
reflected in the above cases (ITD' s efforts and intent are discussed further in a subsequent
section of this briefing). Accordingly, the Court should decline to award attorneys' fees or
discretionary costs.
DEFENDANT IS NOT ENTITLED TO ATTORNEY'S
FEES UNDER IDAHO CODE§ 12-120(3)

ITD's Complaint, limited to a request for a declaratory judgment and injunctive relief,
did not constitute an action to recover on a commercial transaction. Hence, Idaho Code § 12120(3) is inapplicable and provides no basis for awarding attorney's fees. Section 12-120(3)
states as follows:
In any civil action to recover on an open account, account stated,
note, bill, negotiable instrument, guaranty, or contract relating to
the purchase or sale of goods, wares, merchandise, or services and
in any commercial transaction unless otherwise provided by law,
the prevailing party shall be allowed a reasonable attorney's fee to
be set by the court, to be taxed and collected as costs.
LC.§ 12-120(3) (emphasis added).
In considering section 12-120(3), Idaho courts have recognized that the provision does
not provide a basis to award fees in cases where there is no pursuit of recovery via a commercial
transaction:

Black Diamond Alliance, LLC v. Kimball, 148 Idaho 798, 802, 229 P.3d
1160, 1164 (2010) (one party sought to recover fees because of "the nature of the
underlying commercial transaction"; however, "This Court declines to award
attorney fees under Idaho Code section 12-120(3) because this was not an action
to recover on a commercial transaction.") .. :
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PHH Mortgage Services Corp, v. Perreira, 146 Idaho 631, 641, 200 P .3d
1180, 1190 (2009) ("This case was brought by PHH to eject the Perreiras and
Anestos from their residence, and the Perreiras counterclaim sought to contest the
foreclosure sale of their residence.

This was not an action to recover in a

commercial transaction.").

Brower v. E.l DuPont De Nemours and Company, 117 Idaho 780, 784,
792 P.2d 345, 349 (1990) ("These cases [five cases cited and previously discussed
in Brower] lead to the conclusion that the award of attorney's fees is not
warranted every time a commercial transaction is remotely connected with the
case.

Rather, the test is whether the commercial transaction comprises the

gravamen of the lawsuit. Attorney's fees are not appropriate under I.C. § 12120(3) unless the commercial transaction is integral to the claim, and constitutes
the basis upon which the party is attempting to recover. To hold otherwise would
be to convert the award of attorney's fees from an exceptional remedy justified
only by statutory authority to a matter of right in virtually every lawsuit filed.").
Bracketed explanation and underlined emphasis added.
Similarly, ITD's action for a declaratory judgment and injunctive relief did not constitute
an action to recover in a commercial transaction.

As Debco's memorandum of costs

acknowledges, "The gravamen of plaintiffs complaint was to stay arbitration under the Uniform
Arbitration Act .

"

Defendant's Memorandum at page 2.

That contrasts with the

requirements and intent of section 12-120(3) ·which applies only when a complaint seeks
recovery via a commercial dispute.
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Defendant cannot recover its fees via Idaho Code§ 12-120(3). To hold otherwise would
modify "an exceptional remedy justified only by statutory authority to a matter of right in
virtually every lawsuit filed." See Brower, 117 Idaho at 784, 792 P.2d at 349.
ITO'S LAWSUIT HAD A REASONABLE
BASIS IN FACT AND LAW

Defendant Debco was determined to proceed to an expedited arbitration hearing
regardless of the contractual claims process. Hence Debco filed its arbitration demand one day
after submitting its claim to ITD. See !TD 's Complaint for additional background information.
Ultimately, Debco's approach was unsuccessful insofar as the arbitration panel determined that
no hearing would be scheduled unless and until Debco completed the claims process.
In the interim, however, ITO was put in the difficult position of either conceding that its
claims process could be disregarded or defending that process through available means. ITD's
interest was in completing the claims process-not to file suit.

But the Department felt

compelled to file in light of Debco's contractual disregard and the accompanying potential for
pre-mature arbitration. It is noteworthy that Debco always had an easy option to avoid the fees
it now seeks: It could simply postpone arbitration until it did complete the claims process. Such
an approach (i) was originally requested by ITD in communications to Debco's counsel when the
Department received notice of a AAA arbitration demand; (ii) was pursued by ITD via an "assert
or waive" request directed to AAA; (iii) was the basis of ITD's filing suit in this Court; and (iv)
''

was ultimately what happened when AAA agreed to delay further scheduling.
ITD had a number of legitimate and compelling reasons to pursue a declaratory action
and injunctive relief. Without limitation, each of the following considerations demonstrates that
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the Department's actions were "not so unreasonable as to justify the imposition of attorney fees
under LC. § 12-117":
1.

ITD reasonably relied on Idaho's declaratory judgment statutes to request
that the Court interpret and enforce the parties' contract.

2.

ITD reasonably relied on Idaho's Uniform Arbitration Act to request that
the Court postpone arbitration.

3.

ITD reasonably relied on numerous Idaho court decisions specifying that
arbitrability is a question of law to be determined by the courts.

4.

ITD reasonably sought to minimize the expense incurred by a AAA threearbitrator panel.

It is also noted that Idaho courts place a burden of demonstrating unreasonableness on the
party requesting fees and costs. So, for example, in Stacey v. Idaho Department of Labor, the
Supreme Court specified that attorney fees were not to be awarded· where it could not be shown
that the parties acted without a reasonable basis in fact or law.

134 Idaho 727, 9 P.3d 530

(2000). Defendant has not met such burden in this dispute, and hence an award of fees or costs
via LC. § 12-117 should be precluded.
DEBCO HAS FAILED TO SHOW THAT THE CLAIMED FEES
ARE REASONABLE OR RESTRICTED TO THE LITIGATION
ITD asserts that no fees or discretionary costs should be awarded based on the
reasonableness of the Department's actions in accord with LC. § 12-117. In addition, however,
ITD asserts that the requested fees are unreasonable and excessive. ITD points out that Debco
didn't file an Answer, and neither conducted nor responded to any discovery. Further, Debco is
not entitled to recovery attorney fees related to arbitration, b:ut several entries appear to pertain to
such. Given the limited nature of Defendant's involvement in litigation and the Court's Rule
12(b)(6) dismissal, the requested fees are unreasonable and should be denied.
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CONCLUSION

Notwithstanding the Court's dismissal of ITD's Complaint, the Department's intentions
and related actions were at all times reasonable and appropriate. The Defendant has failed to
demonstrate that the Department was "so unreasonable as to justify the imposition of attorney
fees under LC. § 12-117." See McCoy v. State, 127 Idaho at 797, 907 P.2d at 115. Accordingly,
the present Motion should be granted and no fees or discretionary costs should be awarded to
Debco.
DATED this 6th day of March 2014.

Deputy Attorney General
Idaho Transportation Department
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)
)
)
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)
)
)
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THE ABOVE-NAMED DEFENDANT AND ITS ATTORNEY OF RECORD:
YOU ARE HEREBY NOTIFIED that Plaintiff's Objection and Rule 54 Motion in

Opposition to Defendant's Requested Costs and Fees in the above-entitled cause will be called
up for hearing before this Court at Boise, Idaho, on the 17th day of April, 2014, at the hour of
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3:00 p.m., or as soon thereafter as counsel may be heard. Plaintiff's counsel is amenable to a
telephonic hearing unless the Court or opposing counsel requests in person attendance.
DATED this l~th day of March, 2014.

Deputy Attorney General
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff,

vs.
ASCORP, INC d/b/a DEBCO
CONSTRUCTION,
Defendant.

______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV QC 1321919

NOTICE OF APPEAL

TO:

THE ABOVE-NAMED DEFENDANT: ASCORP, INC. d/b/a DEBCO
CONSTRUCTION via delivery to DEFENDANT'S ATTORNEY OF RECORD

AND TO:

THE CLERK OF THE ABOVE-ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Plaintiff/Appellant, the Idaho Transportation Department

("ITD"), appeals against the above-named Defendant/Respondent to the Idaho Supreme Court
NOTICE OF APPEAL - 1

000497

(bT

-. . .
from that Order which dismissed said action pursuant to Defendant's Rule 12(b)(6) motion.
Said Order was entered in the above-entitled action on February 21, 2014 by the Honorable
Judge Stephen J. Hippler.
2.

ITD has a right to appeal to the Idaho Supreme Court, and that Order described in

paragraph 1 above is final and appealable under and pursuant to Rule 1 l(a)(l) I.A.R.
3.

Preliminary statement of issues on appeal:
(a)

Did the District Court err in granting Defendant's 12(b)(6) Motion to

(b)

Is ITD, as a State of Idaho governmental entity, entitled to enforce its

Dismiss?

administrative claims process by seeking declaratory and/or injunctive relief from the courts?
4.

No order has been entered sealing all or any portion of the record.

5.

A trial transcript as referenced in I.A.R. 24 does not exist because the matter was

dismissed pursuant to Defendant's Civil Rule 12(b)(6) motion.

A reporter's transcript is

requested in hard copy and electronic format for the February 10, 2014 hearing related to
Defendant's Motion to Dismiss.
6.

Appellant believes that the clerk's record is very limited because the matter was

dismissed pursuant to Defendant's Civil Rule 12(b)(6) motion. Accordingly, Appellant requests
the documents and clerk's record as specified in I.A.R. 28. The preparation of this record is
requested to be scanned pursuant to I.A.R. 27(b).
7.

There are no trial exhibits to be copied and sent to the Supreme Court.

8.

I certify:
(a)

That a copy of this Notice of Appeal has been served on the reporter from

NOTICE OF APPEAL - 2

000498

.-. . .
whom a transcript has been requested as named below at the address set
out below:
•

(b)

Christie Valcich, Court Reporter for Judge Hippler, Ada County
Courthouse, 200 W. Front Street, Boise, Idaho 83702-7300
Phone: (208) 287-7580, Email Address: cvalcich@live.com

As an entity of the State of Idaho, ITD is exempt from any filing fees and
costs associated with the preparation of the Clerk's Record on Appeal;

(c)

ITD has contemporaneously ordered the Reporter's Transcript and is
forwarding payment for such;

(d)

As an entity of the State of Idaho, ITD is exempt from paying the
appellate filing fee; and

(e)

That service has been made upon all parties required to be served pursuant
to I.AR. 20.

DATED this !fiii._ day of April, 2014.

Deputy Attorney General
Idaho Transportation Department
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

12
13

IDAHO TRANSPORTATION
DEPARTMENT,

14

Plaintiff,

15

vs.
16

17
18

19

ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,
Defendant.
______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-OC-1321919

DEFENDANT'S BRIEF IN RESPONSE
TO ITD'S MOTION TO DISALLOW

20

21

COMES NOW the defendant, Debco Construction, and pursuant to I.R.C.P. 54 and

22

I.R.C.P. 7(b)(3)(E) respectfully submits this Briefin Response to ITD's Motion to Disallow

23

Attorney Fees.

24
2S

SUMMARY OF ARGUMENT
ITD's "Complaint for Declaratory Judgment and Injunctive Relief' was an attempt to

26

enforce ITD's interpretation of a commercial contract.
27
28
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l
2

Paragraph 37 oflTD's complaint alleged that ITD was " ... entitled to enforce the
contract provisions pe1taining to the administrative claims ptcicess." Count one of ITD's

3
4

complaint sought a declaration of the "appropriate interpretation of the [commercial] contract".

5

Count two ofITD's complaint sought a stay of arbitration under LC. Section 7-902 " ... until

6

Debco completes the contractual administrative claims process."

7
8

Controlling authority confirms that LC. Section 12-120(3) applies here. The Idaho
Supreme Court has expressly ruled:

9

10

a. That attorney fees are now awardable against a state agency under LC. Section
12-120(3);

11
12

b. That attorney fees are awardable under LC. Section 12-120(3) in an action
seeking declaratory and injunctive relief under a commercial contract; and,

13

l4
15

16

17
18

c.

That attorney fees were awardable under LC. Section 12-120(3) in a
proceeding to compel or stay arbitration of a commercial contract dispute
under LC. Section 7-902.

This is quite patently a fee case under LC. Section 12-120(3).
Fees are also appropriate under LC. Section 12-117 for several reasons. Controlling
jurisdictional authority on the question of procedural arbitrability was disregarded by ITD. ITD

19

effectively "forum shopped" by filing the same motion in this action and in the ongoing
20
21

arbitration. i ITD then attempted to use the discovery process here, serving Interrogatories and

22

Requests for Production, something not available in arbitration. ITD continued to disregard

23

controlling authority even after brought to its attention via briefing early in the dispute. ITD

24

did all this in the face ofDebco's complaint that nonpayment by ITD was "breaking" the

25

company. I.C. Section 12-117 was intended to assist those who have suffered unjustified
26
27

financial burdens correcting governmental mistakes that should never have been made.

28

DEFENDANT'S BRIEF IN RESPONSE
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2
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1
2

The amount of fees claimed are specifically supported within the memorandum of costs,
and by those factors set forth within I.R.C.P. 54(e)(3). An injunction once issued can be

3

4

difficult to reverse, and this matter was of such import that Debco expressed concern for its

5

continued existence if ITD procured injunctive relief. The fees reported to the court were

6

incurred, billed and were unconditionally paid.

1
8

ARGUMENT
1)

I.C. Section 12-117 is Not the "Controlling Statute."

9

10
11

12

Respectfully, ITD incorrectly asserts that LC. Section 12-117 is the "controlling
statute." (Motion to Disallow, P. 3.)
Granted, LC. Section 12-117 once provided the exclusive basis upon which to seek an
award of attorney fees against a state agency. See, State v. Hagerman Water Rights Owners,

l4

Inc., 130 Idaho 718,723 ( 1997). State v. Hagerman was expressly overruled inSyringa

15

Networks, LLC v. Idaho Department o{Administration, 155 Idaho 55 (2013).
16

11
18

The law is now that attorney fees may be awarded for or against a state agency under
LC. Section 12-120(3). Id

ITD's Entire Complaint was Grounded in a Commercial Contract.

19

2)

20

This suit originated with ITD's "Complaint for Declaratory and Injunctive Relief." The

21

basis pied for that relief was the alleged provisions of a commercial contract.

22

23

ITD identified contract provisions in detail, and attached copies of contract terms under

24

which it sought relief. (Complaint, Paragraphs 11- 21.) IID quoted contract provisions

25

alleging that a demand for arbitration was only available after completion of an administrative

26

claims process. (Complaint, paragraph 20.)

27
28
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1
2

ITD alleged that it was "... entitled to enforce the contact provisions pertaining to the
administrative claims process." (Complaint, Paragraph 37; emphasis added.)

3

In count one of its complaint, ITD requested a declaratory judgment " ... to declare the
4

s

appropriate interpretation of the contract, and to enforce Debco's obligation to exhaust the

6

administrative claims process prior to commencing arbitration." (Complaint, paragraph 42;

7

emphasis added.)

8

In count two (the only other count of its complaint), ITD requested a temporary

9

restraining order and an injunction to enjoin arbitration" ... unless and until Debco completes
10
11

12
13

14

the contractual administrative claims process." (Complaint, Paragraphs 45 and 46; emphasis
added.)
As illustration, the court may wish to consider what might be left ofITD's complaint if
all allegations related to the commercial contract were removed from it.

15

3)
16

17
18

Our Supreme Court has Ruled that I.C. 12-120(3) Is Applicable to Suits
Seeking Declaratory and Injunctive Relief Under a Commercial Contract.

ITD implicitly suggests that an action to "recover on ... a commercial transaction" must
be a suit to "recover [money] on ... a commercial transaction." Not so. In an extensive sense, a

19

20

"recovery" may include not just money, but " ... the restoration or vindication of a right existing

21

in a person, by the formal judgment or decree of a competent court ... or the obtaining by such

22

judgment, of some right ... which had been taken or withheld .... " (Black's Law Dictionary,

23

West Publishing Company, 5th Ed., 1979; emphasis added.)

24

Respectfully, ITD is simply incorrect in asserting that its " ... Complaint, limited to a

25

request for declaratory and injunctive relief, did not constitute an action to recover on a
26
·27

commercial transaction." (Plaintiffs Objection, P. 5.) Where, as here, declaratory and

28
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1
2

injunctive relief is sought under a commercial contract, our Supreme Court has confirmed that
attorney fees are awardable under LC. Section 12-120(3). Freiburger v. J-U-B Engineers,

3

Inc., 141 Idaho 415 (2005).
4

s

In Freiburger, the Idaho Supreme Court expressly rejected an argument that fees

6

should not be awarded under LC. Section 12-120(3) in a declaratory judgment action, and

7

instead confirmed a District Court award of attorney fees under LC. Section 12-120(3) where,

8

as here, the suit sought declaratory and injunctive relief to enforce a covenant in .a commercial

9

contract. Freiburger, supra at 423-424. "Thus, [w]here a party alleges the existence of a
10
11

contractual relationship of a type embraced by section 12-120(3) ... that claim triggers the

12

application of the statute." Id

13

l4
15

4)

I.C. Section 12-120(3) Is Applicable to Actions to Stay or Compel
Arbitration Under I.C. Section 7-902.

Arbitration is a creature of contract. The Uniform Arbitration Act authorizes

16

enforcement of" ... written agreement[s]" to arbitrate. LC. Section 7-901. There is no basis for

17

arbitration whatsoever unless the parties have contracted for arbitration. See e.g., Rath v.

18

Managed Health Network, Inc., 123 Idaho 30 (1992).

19

20
21

By definition then, any suit to compel or stay arbitration under LC. Section 7-902 must
be grounded in the allegation by one party that a written agreement to arbitrate exists.

22

Now we have demonstrated: (a) that LC. Section 12-120(3) applies to complaints for

23

declaratory and injunctive relief grounded in commercial contracts ii, and (b) that the right or

24

obligation to arbitrate must be grounded within a contractiii. It logically follows then, that if the

25

26

arbitration clause (or lack thereof) is or is asserted to be within a commercial contract, then LC.

27
28
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l
2

Section 12-120(3) would apply to a complaint for declaratory and injunctive relief to compel or
stay a commercial arbitration under I.C. Section 7-902.

3'

4

This logic holds, and has been confirmed in application by the Idaho Supreme Court.

5

See, Tl,e Grease Spot, Inc. v. Harnes, 148 Idaho 582, 586-587 (2010); c.f, Storey

6

Construction v. Hanks, 148 Idaho 401, 411 (2009).

7
8

5)

ITD Did Not Act in Compliance with Established Law.

A fee award is mandatory under IC Section 12-117 where the state agency did not act

9

with a reasonable basis in law. Ra/pl, Naylor Farms, LLC v. Latal, County. 144 Idaho 806
10
11

(2007). Lack of a reasonable basis in law has been found, for example, where the public agency

12

has disregarded long established precedent. See, Reardon v. City o{Burley, 140 Idaho 115,

13

120 (2004).

,14

In this case, ITD not only disregarded established precedentiV, but continued to do so

15

after the motion to dismiss was filed. Moreover, ITD "forum shopped" by filing identical
16

17

motions in both the arbitration proceeding and in this actionv. ITD took the benefit of "forum

18

shopping" by serving interrogatories and requests for production of documents not available

19

under the AAA rules for which it had contracted. All this was done in the face of Debco' s

20
21

complaint that ITD's nonpayment of funds once acknowledge due was financially "breaking"
the company.

22

23

LC. Section 12-117 provides a remedy for persons who have borne unfair and

24

unjustified financial burdens attempting to correct mistakes that agencies should never have

25

made. Ralph Naylor Farms, supra at 806. This objective is aptly served by a fee award in this

26

dispute.

27
28
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l
2

6)

The Amount of Fees Incurred Was Reasonable.

I respect opposing counsel and understand his duty to object to the amount of fees

3

incurred.
4

5

But it is not the critic who counts; not those who points out ... how the doer of things

6

might have done them better or differently.vi I can earnestly represent to the court that I did my

7

level best to ply my craft in helping a needy and deserving client, that I did not incur fees for

8

the sake of fees, and that given the chance, I would not, indeed could not, have defended this

9

matter any differently.
10
11

12
13

14

I can also earnestly represent to the court that the amount of fees claimed here has been
billed to my client, and has been paid in full, and unconditionally.
Debco was required to respond urgently to requests for temporary injunctive relief,
permanent injunctive relief, declaratory relief, and ultimately had to pursue its motion to

15

dismiss. The amount of fees incurred was reasonable and supported by each of the factors set
16
11

forth under I.R.C.P. 54(e)(3). The matter was of such import that my client expressed concern

18

for its continued existence ifITD's motions were granted. Reference is respectfully made to

19

the undersigned's fee affidavit ofrecord.

20

21

I have addressed numerous such disputes with ITD over the course of 32 years, and I
can think of no client more deserving than Debco.

22

CONCLUSION
23

24
25

An award of attorney fees to Debco would not merely be in accord with controlling
authority, but in this case, it would be consummately just.

26
27
28
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4

l

DATED this 4th day of April, 2014.

2
3

BLEWETT MUSHLITZ, LLP

4

By_·
Ron T. Blewett, ISB No. 2963
Attorneys for Defendant

/l

--A-n

s

L__._

6

7
The arbitration panel set a briefing schedule on ITD's motion to stay in the pending arbitration. Claimant Debco
filed and served its stay briefing on March 12th ; ITD's response is due April 11 1\ Debco's reply is due April 25 th •
ii Freiburger v. J-U-B E11gi11eers, /11c., 141 Idaho 415 (2005).
iii LC. Section 7-901; See e.g., Rath v. Mallaged Health Network, /11c., 123 Idaho 30 (1992).
iv Storey Co11structio11 v. Hanks.148 Idaho 401,411 (2009).
v Please see footnote i above.
vi Theodore Roosevelt, the "Man in the Arena" speech, April 23, 1910.
i

8

9

10
11

12
13

14
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Deputy Attorney General
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83707-1129
Telephone: (208) 334-8018
Facsimile: (208) 334-4498
ISB #6450
Counsel for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IDAHO TRANSPORTATION
DEPARTMENT,

Plaintiff,
vs.
ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,

Defendant.

_______________

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 1321919

PLAINTIFF'S REPLY IN OPPOSITION
TO DEFENDANT'S REQUESTED
COSTS AND FEES

PLAINTIFF IDAHO TRANSPORTATION DEPARTMENT submits this Reply in
further support of its objection to Defendant's requested costs and attorneys' fees. Defendant
has not demonstrated a valid basis for recovery of such expenses, and it is not entitled to such

PLAINTIFF'S REPLY IN OPPOSITION TO
DEFENDANT'S REQUESTED COSTS AND FEES - Page I
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pursuant to applicable statutes, the rules of civil procedure, or judicial precedent. In addition,
Defendants' requested fees are excessive and unreasonable given the limited proceedings before
this Court. ITD therefore requests that the Court decline to award any fees or discretionary costs.
DEFENDANT MAKES FALSE AND UNSUPPORTED ALLEGATIONS
ABOUT FORUM SHOPPING AND DISCOVERY EFFORTS

Based on previous claims against ITD and related prior district court decisions, the
Department believed that this Court was the proper forum for addressing arbitration timing
issues. Accordingly, ITD filed suit pursuant to the Idaho statutes dealing with arbitration and
declaratory actions. At the same time, the Department faced "assert or waive" defense deadlines
in the arbitration proceeding (which undoubtedly would have been exploited by Defendant if not
timely raised).

Hence, ITD felt compelled to raise similar issues with the AAA.

The

Department had no intention to "forum shop". and its efforts in either venue were deemed
necessary. Having placed the Department in .s1,1ch. a quandary, the Defendant's assertion of
"forum shopping" is simply incorrect and unsupported.
Defendant also misrepresents any discovery efforts on the part of ITD, and mistakenly
proclaims that such played a role in bringing the present action. At the time suit was filed, ITD's
counsel had given no thought as to potential discovery. However after the Department was
rebuffed via its claims-related requests for documents and information, it was contemplated that
timely information might be obtained via the normal civil procedure discovery process (although
nothing was ever received via such requests given the Rule 12(b)(6) dismissal). At some time in
the future, ITD will pursue similar information via the AAA proceeding (since discovery is
typically allowed by arbitrators). Defendant is completely wrong when it suggests that discovery
was a consideration in bringing suit.

PLAINTIFF'S REPLY IN OPPOSITION TO
DEFENDANT'S REQUESTED COSTS AND FEES - Page 2
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DEFENDANT MAKES OTHER UNPROVEN
AND DISPUTED ASSERTIONS

This Court should disregard Defendant's assertions that ITD 1s somehow financially
"breaking" the Defendant. Accepting such would require the Court to conclude that ITD owes
specific monies, that Defendant's business is failing, and that the business failure is caused by
the alleged non-payment. These are big factual is.sues that certainly have not been demonstrated
and that ITD believes to be incorrect. ITD respectfully suggests that all such references, as well
as any additional unsupported statements, be warily considered by the Court in the absence of the
necessary factual determinations.
DEFENDANT IS NOT ENTITLED TO
FEES UNDER SECTION 12-120(3)

To the extent that there is an underlying "commercial dispute" related to a "commercial
transaction" between the parties, such dispute will be addressed at the appropriate time by the
arbitration panel. The proceeding before this Court was never about who was right or wrong as
it pertains to any actual commercial dispute (i.e., was someone owed money and if so, how
much?).

And this Court certainly did not make any determinations about which party was

correct vis-a-vis the Defendant's claim for more money.
Section 12-120(3) only comes into play when a court determines that one party was in
breach or otherwise owed money in conjunction with an account, purchase, merchandise,
commercial transaction, etc. That has not occurred in this matter-and it may never occur. It
would be incongruous, particularly at this stage of an extended process, for the Court to make
any assumptions as to the underlying commercial transaction or to grant any relief on the basis of
such factors.

PLAINTIFF'S REPLY IN OPPOSITION TO
DEFENDANT'S REQUESTED COSTS AND FEES - Page ·3 ·
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This aspect is clear in a case cited by Defendant: Freiburger v. J-U-B Engineers, Inc.,
141 Idaho 415, 111 P.3d 100 (2005). Therein, the district court did address· and resolve the
underlying contractual relationship between the parties (in that situation, it was a non-dispute
clause that was found by the court to be overly broad and unenforceable). Because the district
court focused on and decided the actual commercial dispute, both the district court and the
Supreme Court concluded that Section 12-120(3) fees were appropriate. That is not the situation
in the present matter, where the arbitrators may determine that ITD was correct in declining to
pay additional amounts claimed.
DEFENDANT IS NOT ENTITLED TO
FEES UNDER SECTION 12-117

Defendant cites and relies on Ralph Naylor Farms, LLC v. Latah County, 144 Idaho 806,
172 P .3d 1081 (2007). In that case, the Supreme Court affirms the district court's denial of fees
against the county under Idaho Code § 12-117. In so doing, the Supreme Court makes the
following statements:
[I]f an agency's actions are based upon a "reasonable, but
erroneous interpretation of an ambiguous statute," then attorney
fees should not be awarded. Idaho Potato Comm 'n v. Russet
Valley Produce, Inc., 127 Idaho 654, 661, 904 P.2d 566, 573
(1995) [additional cites omitted].

***
Typically, in analyzing an award of fees under LC. § 12-117, this
Court has looked to determine whether there was no authority at all
for the agency's actions or whether, on the other hand, the law was
not clear or unsettled as to whether the agency had the ability to
act.

***
[I]n Magic Valley Sand and Gravel, supra, [140 Idaho at 120, 90
P.3d at 345] the Court did not award attorney fees against the City
of Burley, even though we found the City acted in violation of the
PLAINTIFF'S REPLY IN OPPOSITION TO
DEFENDANT'S REQUESTED COSTS AND FEES - Page 4
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constitutional limits on its power and in violation of the LLUPA by
adopting a zoning ordinance affecting an impact area lying outside
the City's limits. The Court noted there was case precedent dating
"as far back as 1949 that a city's exercise of jurisdiction in an
impact area lying beyond a city's limits is inconsistent with the
constitutional limitations placed on a city's powers by Article XII,
§ 2 of the Idaho Constitution." 140 Idaho at 120, 90 P.3d at 345.
Nevertheless, because the City was making a reasonable attempt to
interpret the LLUPA, no fees were awarded.
144 Idaho at 809, 172 P.3d at 1085 (the various excerpts appear in separate paragraphs, but all
can be found on the cited page).
The present matter is similar to the Supreme Court's discussion and decision in Naylor
Farms, because ITD was acting reasonably and it had a number of legitimate reasons to pursue

declaratory and injunctive relief. Specifically ITD was acting in accord with the following:
I:

The declaratory judgment stat_utes which specify an entity may tum to the
courts.

2.

Idaho's Uniform Arbitration Act, which suggests court intervention in
similar situations.

3.

Idaho court decisions which specify that arbitrability is a question of law
to be determined by the courts.

4.

A reasonable interest in minimizing the expense incurred by a AAA threearbitrator panel.

Each of these considerations demonstrates that the Department's actions were "not so
unreasonable as to justify the imposition of attorney fees under I. C. § 12-11 7."
STOREY CONSTRUCTION REFLECTS
NEW AND STILL DEVELOPING LAW

The Storey Construction decision is quite_ new and its ramifications have not been
explored by the courts. Prior to 2013, the case was cited in only a couple of cases (and it appears
that no appellate cases have applied it to governmental entities with a comprehensive claims
structure like ITD). The Department asserts in good faith that Storey raises as many questions as
PLAINTIFF'S REPLY IN OPPOSITION TO
DEFENDANT'S REQUESTED COSTS AND FEES - Page 5
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it might resolve:

Are the claims processes of all state agencies now abrogated? Does the

complexity of a certain claims process play a factor? How do agencies resolve claim issues at an
administrative level? How does ITD balance separate Supreme Court instructions regarding
administrative processes? These are all legitimate concerns that have been discussed with ITD
executives and with more senior AG personnel.
To protect and further consider such matters, ITD has initiated an appeal from the Court's
underlying decision. For present purposes, the Department again asserts that there were and are
challenging issues that ITD reasonably believed needed judicial direction. Storey Construction
does not end the legitimate inquir~es, and it does not require an award of fees as requested by
Defendant.
CONCLUSION
.

.

For all of the reasons discussed in this and previous briefing, the Defendant is not entitled
to discretionary costs or fees under Idaho Code§ 12-117 or§ 12-120(3). The Court is requested
to deny such a request.
DATED this 15 th day of April 2014.

Deputy Attorney General
Idaho Transportation Department

PLAINTIFF'S REPLY IN OPPOSITION TO
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 15 th day of April 2014, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

Ron Blewett
Blewett Mushlitz, LLP
The Bollinger Financial Center
301 "D" Street
Lewiston, ID 83501

~.Mail

D Hand Delivered
D 0\-'. ight Mail
D ax (208) 413-6682
Email: ronblewett@idahoconstructionlawyers.com

E ANIE WRIGHT
Idaho Transportation Department

PLAINTIFF'S REPLY IN OPPOSITION TO
DEFENDANT'S REQUESTED COSTS AND FEES-Page 7
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CHRISTOPHER D. RICH, Cle.Ck
By LARAAMl:S

cOUNl'< CLERK

DEPUTY

3

4

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

s
6

7

IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff,

8

9

10
11

12
13

vs.
ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,
Defendant.
______________

Case No. CV-OC-1321919

)
)
)
)
)
)
)
)
)
)
)
)

ORDER

Plaintiffs Motion to Disallow Fees and Costs having come on duly and regularly for

14

15

hearing, Plaintiff being represented by Gary Luke, Defendant being represented at the hearing

16

by Ron T. Blewett, the Court having heard oral argument and having articulated the grounds

17

and reasons for its decision on the record at the time of hearing,

18

19

NOW, THEREFORE, IT IS HEREBY ORDERED that the Defendant is awarded

~o

attorney fees in the sum of $25,460.00, plus automated legal research of $334.00, for total fees

21

of $25,794.00, plus costs as a matter of right in the sum of $66.00, for a total monetary award

22

of $25,860.00.

23

DATED this

a

day o ~014.

24

2S

26
27

28

ORDER

1

Blewett Mushlitz,
Attorneys
000516
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Lewiston, Idaho 83501

LLP

l

CERTIFICATE OF SERVICE

2
3

4

I HEREBY CERTIFY that on t h e ~ day of~, 2014, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:
Lawrence G. Wasden
Steve Olsen
GaryD. Luke
Attorney General's Office
3311 West State Street
P. 0. Box 7129
Boise, ID 83707-1129

s
6

7
8

'X

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy/Facsimile
E-mail

D

D
D
D

9

Ron T. Blewett
BLEWETT MUSHLITZ, LLP
P. 0. Box 1990
Lewiston, ID 83501

10
11

U.S. Mail

12
13

14
15

16
11
18
19

'20
21
22

23
24
25
26

'2'7

ORDER

2

28

Blewett Mushlitz,
Attorneys
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\

MAY 1 "I. 2014

RECEIVED
l

CHRISTOPHER D. RICH, Clerk
ByLARAAMES

APR 18 20\4

DEPUTY

2

ADA COUNTY CLERK
3'

4

5

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

6

7
8

IDAHO TRANSPORTATION
DEPARTMENT,

9

10

Plaintiff,
vs.

11

12
13

14

ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,
Defendant.
______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-OC-1321919

JUDGMENT FOR FEES
AND COSTS

\

15
16

17

_ce~w~~~MmWJ~~;~~ttnmm1~d~h~ra~e~e~8{~"Q~liW~itt1bu1hbee..aJarwd~eruo~£~~€~€~0~F0~,~ffi~la~g~6~6~a~e~ae~s~e....,i:e.
awemmg,

~

It is hereby ORDERED, ADJUDGED, AND DECREED that the defendant, Ascorp,

18

19

Inc. d/b/a Debco Construction, shall and does hereby have a money judgment against the

20

plaintiff State of Idaho for costs and attorney fees, in the total amount of$25,860.00, which

21

judgment shall bear interest at the statutory judgment rate from the date hereof until paid.

22

DATED this

/!J?aay or.t;fr.1iol4.

23

24

25
26
·27

JUDGMENT FOR FEES AND COSTS
28

1

Blewett Mushlitz,
Attorneys
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1
2
3'

4

CERTIFICATE OF SERVICE

A

I HEREBY CERTIFY that on the
day of ~2014, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

5
6

7
8

9

10
11

12

Lawrence G. Wasden
Steve Olsen
GaryD. Luke
Attorney General's Office
3311 West State Street
P. 0. Box 7129
Boise, ID 83707-1129
Ron T. Blewett
BLEWETT MUSHLITZ, LLP
P. 0. Box 1990
Lewiston, ID 83501

~
D
D

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy/Facsimile
E-mail

D

U.S. Mail
Hand Delivered

D
D

13

14
15
16

17
18

19

20
21
22

23
24

2S
26

27
JUDGMENT FOR FEES AND COSTS

2

28

Blewett Mushlitz,
Attorneys
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NO.
A. M. _

IN THE SUPREME COURT OF THE STATE OF IDAHO
Supreme Court No. 42018
r

STATE OF IDAHO, IDAHO
TRANSPORTATION BOARD,
Plaintiff-Appellant,
v.

ASCORP. INC d/b/a DEBCO
CONSTRUCTION,
Defendant-Respondent.

)
)
)
)
)
)
)
)
)
)
)

LODGEMENT OF REPORTER'S TRANSCRIPT ON APPEAL

Notice is hereby given that on April 18, 2014,
I lodged a transcript, 30 pages in length, for the
above-referenced appeal with the District Court Clerk
of Ada County in-the Fourth Judicial District.

(Signature of Reporter)
Christie Valcich, CSR-RPR

April 18th, 2014

Hearing Date:

February 10, 2014
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff-Appellant,

Supreme Court Case No. 42018
CERTIFICATE OF EXHIBITS

vs.

ASCORP, INC., d/b/a DEBCO
CONSTRUCTION,
Defendant-Respondent.
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State of Idaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 22nd day of May, 2014.

CERTIFICATE OF EXHIBITS
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff-Appellant,

Supreme Court Case No. 42018
CERTIFICATE OF SERVICE

vs.

ASCORP, INC., d/b/a DEBCO
CONSTRUCTION,
Defendant-Respondent.
I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:

CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:
GARYD.LUKE

RON T. BLEWETT

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

LEWISTON, IDAHO

.
. -..:JI.AY 2 3 2014
Date of Serv1ce:
- -·- - - - - CERTIFICATE OF SERVICE

Deputy Clerk
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IDAHO TRANSPORTATION
DEPARTMENT,
Plaintiff-Appellant,

Supreme Court Case No. 42018
CERTIFICATE TO RECORD

vs.
ASCORP, INC., d/b/a DEBCO
CONSTRUCTION,
Defendant-Respondent.
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in
the above".'entitled cause was compiled under my direction as, and is a true and correct record of the
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules,
as well as those requested by Counsel.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
4th day of April, 2014.
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LAWRENCE G. WASDEN
ATTORNEY GENERAL

JUN 17 20\4

STEVE OLSEN
Chief, Civil Litigation Division

CHRISTOPHER 0, RICH, Clerk
'3y ELVSHIA HOUAES
DIPUTV

GARYD. LUKE
Deputy Attorney General
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83707-1129
Telephone: (208) 334-8815
Facsimile: (208) 334-4498
gary.luke@itd.idaho.gov
ISB #6450
Counsel for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STA TE OF IDAHO, IDAHO
TRANSPORTATION BOARD,
Plaintiff,
vs.
ASCORP, INC d/b/a DEBCO
CONSTRUCTION,
Defendant.

_______________
TO:

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 1321919

AMENDED NOTICE OF APPEAL

THE ABOVE NAMED DEFENDANTS: ASCORP, INC. d/b/a
DEBCO CONSTRUCTION via delivery to DEFENDANT'S ATTORNEY OF RECORD

AND TO:

THE CLERK OF THE ABOVE-ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Plaintiff/Appellant, the State of Idaho, Idaho Transportation

Board ("ITD"), amends its appeal filed with the Court on April 4, 2014 against the above-named

AMENDED NOTICE OF APPEAL - I
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-

-

Defendant/Respondent to the Idaho Supreme Court to incorporate two Orders issued by the
District Court: The first Order dismissed said action pursuant to Defendant's Rule l 2(b )( 6)
motion (entered on February 21, 2014 by the H.onorable Judge Stephen J. Hippler); the second
Order granted Defendant's Fees and Costs (entered on May 10, 2014 by the Honorable Judge

Stephen J. Hippler).
2.

ITD has a right to appeal to the Idaho Supreme Court, and both Orders described

in paragraph 1 above are final and appealable under and pursuant to Rule 11 (a)(l) I.A.R.
3.

Preliminary statement of issues on appeal:
(a)

Did the District Court err in granting Defendant's 12(b)(6) Motion to

(b)

Is ITD, as a State of Idaho governmental entity, entitled to enforce its

Dismiss?

administrative claims process by seeking declaratory and/or injunctive relief from the courts?
(c)

Did District Court err in awarding costs and fees to Defendant?

4.

No order has not been entered sealing all or any portion of the record.

5.

A trial transcript as referenced in I.A.R. 24 does not exist because the matter was

dismissed pursuant to Defendant's Civil Rule 12(b)(6) motion. Plaintiff has already received and
submitted the reporter's transcript for the February 10, 2014 hearing related to Defendant's
Motion to Dismiss. Plaintiff requests a hard copy and an electronic copy of the Reporter's
Transcript for the April 17, 2014 hearing related to Defendant's Requested Fees and Costs.
6.

Appellant requests the documents and clerk's record as specified in I.A.R. 28.

The preparation of this record is requested to be scanned pursuant to I.A.R. 27(b).
7.

There are no trial exhibits to be copied and sent to the Supreme Court.

8.

I certify:

AMENDED NOTICE OF APPEAL - 2
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(a)

That a copy of this Amended Notice of Appeal has been served on the

reporter from whom a transcript has been requested as named below at the address set out
below:
•

(b)

Christie Valcich, Court Reporter for Judge Hippler, Ada County
Courthouse, 200 W. Front Street, Boise, Idaho 83 702-7300
Phone: (208) 287-7580, Email Address: cvalcich@live.com

As an entity of the State of Idaho, ITD is exempt from any filing fees and

costs associated with the preparation of the Clerk's Record on Appeal;
(c)

ITD has ordered the Reporter's Transcript for the hearing related to the

Defendant's Requested Fees and Costs and is forwarding payment for such;
(d)

As an entity of the State of Idaho, ITD is exempt from paymg the

appellate filing fee; and
(e)

That service has been made upon all parties required to be served pursuant

to I.A.R. 20.
DA TED this 1ih day of June, 2014.

Deputy Attorney General
Idaho Transportation Department

AMENDED NOTICE OF APPEAL - 3
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CERTIFICATE OF SERVICE
I hereby certify that on this 17th day of June, 2014, I caused to be served a true and correct copy
of the foregoing by the method indicated below, and addressed to the following:
Ron T. Blewett
Blewett Mushlitz LLP
Bollinger Financial Center
301 'D' Street Ste. C
P.O. Box 1990
Lewiston, ID 83501

U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
_FAX (208) 413-6682
=::0:MAIL: ronblewett@idahoconstructionlawyers.com

~1~lwt~WR~1ip~-an-tLegal Assistant
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1

2
3

4

.5
6

7

NO.----:~----+-FILED
A.M
10
PM ______........_

JUL O2 2014

RON T. BLEWETT
Idaho State Bar No. 2963
BLEWETT MUSHLITZ, LLP
Attorneys at Law
The Bollinger Financial Center
301 "D" Street
P. 0. Box 1990
Lewiston, Idaho 83501
Telephone: (208)413-6678
Facsimile: (208)413-6682
ronblewett@idahoconstructionlawyers.com
dougmushlitz(a)idahoconstructionlawyers.com

GHRISTOPHER D. RICH, Cl6
By KYLE MEREDITH
DEPUh'

8

9

10

Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

11

12
13

IDAHO TRANSPORTATION
DEPARTMENT,

14

Plaintiff,

15
VS.

16

17

ASCORP, INC. d/b/a DEBCO
CONSTRUCTION,

18

Defendant.
19
20

---------------

Case No. CV-OC-1321919

)
)
)
)
)
)
)
)
)
)
)

NOTICE OF CHANGE OF
ADDRESS

)

NOTICE IS HEREBY GIVEN that Ron T. Blewett, attorney of record for the Defendant,

21

will have a change of office mailing address and contact information, commencing July 7, 2014.
22

23
24

CoW1sel's law firm has moved to a newly constructed office, effective July 7, 2014, and the new
address, including contact information, will be:

25

26
2'7

28

NOTICE OF CHANGE OF ADDRESS

1

Blewett Mushlitz,
Attorneys

000528

Lewiston, Idaho 8350 l

LLP

Ron T. Blewett
Blewett Mushlitz, LLP
710 16th Avenue
P.O. Box 1990
Lewiston, ID 83501
Tel: (208) 413-6678
Fax: (208) 413-6682
Email: ronblewett@idahoconstructionlawyers.com

1
2
3
4

s
6

7

All further notices, pleadings or communications in this matter should be served upon

8

Defendant's counsel at the above noted firm, address and contact information beginning July 7,

9

2014.

10

DATED this 30th day of June, 2014.
11

12

BLEWETT MUSHLITZ, LLP

13

By_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Ron T. Blewett, Attorneys for Defend
ISB No. 2963

14
15

16

CERTIFICATE OF SERVICE

17

I HEREBY CERTIFY that on the 30th day of June, 2014, I caused to be served a true and correct
copy of the foregoing document by the method indicated below, and addressed to the following:

18
19
20

21
22

23

Lawrence G. Wasden
Steve Olsen
GaryD. Luke
Attorney General's Office
3311 West State Street
P. 0. Box 7129
Boise, ID 83707-1129

~
D
D
D
D

U.S. Mail
Hand Delivered
Overnight Mail
TelecopyIF acsimile
E-mail

24

By:
Attorney for Defendant

2S

JI

26
27
28

NOTICE OF CHANGE OF ADDRESS

2

Blewett Mushlitz,
Attorneys
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Lewiston, Idaho 83501

LLP

IN THE SUPREME COURT OF THE STATE OF
Supreme Court No.
STATE OF IDAHO, IDAHO
TRANSPORTATION BOARD,
Plaintiff-Appellant,
v.
ASCORP. INC d/b/a DEBCO
CONSTRUCTION,
Defendant-Respondent.

LODGEMENT OF REPORTER'S TRANSCRIPT ON APPEAL

Notice is hereby given that on July 8th,
2014,

I lodged a transcript, 37 pages in length,

for

the above-referenced appeal with the District Court
Clerk of Ada County in the Fourth Judicial District.

(Signature of Reporter)
Christie Valcich, CSR-RPR
July 8th, 2014

Hearing Date:

April 17, 2014
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